Customs ButLeTIN 
AND DEcISIONS 


Weekly Compilation of 
Decisions, Rulings, Regulations, and Notices 
Concerning Customs and Related Matters of the 
U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 
U.S. Court of International Trade 


MARCH 1, 1995 


This issue contains: 
U.S. Customs Service 
General Notices 
U.S. Court of International Trade 
Slip Op. 95-16 Through 95-20 
Abstracted Decisions: 
Classification: C95/20 Through C95/24 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 





NOTICE 


The decisions, rulings, notices and abstracts which are published in the 
Customs BULLETIN are subject to correction for typographical or other 
printing errors. Users may notify the U.S. Customs Service, Office of 
Logistics Management, Printing and Distribution Branch, Washing- 
ton, D.C. 20229, of any such errors in order that corrections may be 
made before the bound volumes are published. 








For sale by the Superi dent ts, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 14, 1995. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the CusTomMs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF COMPACT DISC AND AUDIO 
CASSETTE STORAGE CASES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises in- 
terested parties that Customs is modifying a ruling letter pertaining to 
the tariff classification of compact disc and audio cassette storage cases. 
Notice of the proposed modification was published January 4, 1995, in 
the CUSTOMS BULLETIN, Volume 29, Number 1. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after May 1, 
1995. 


FOR FURTHER INFORMATION CONTACT: Georgina Grier, Textile 
Classification Branch, Office of Regulations and Rulings, (202) 
482-7026. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 4, 1995, Customs published a notice in the Customs BUL- 
LETIN 29, Number 1, proposing to modify District Ruling (DD) 898365 
(6/24/94) concerning the tariff classification of compact disc and audio 
cassette storage cases. No comments were received from interested 
parties. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 
625), this notice advises interested parties that Customs is modifying 
DD 898365 to reflect proper classification of the compact disc and audio 
cassette storage cases under subheading 4202.92.9035, HTSUSA, 
which provides for trunks, suitcases * * * camera cases, musical instru- 
ment cases * * * and similar articles: other: with outer surface of plastic 
sheeting or of textile materials: other: other: with outer surface of textile 
materials: other: other; and under subheading 4202.92.9040, HTSUSA, 
which provides for trunks, suitcases * * * camera cases, musical instru- 
ment cases * * * and similar articles: other: with outer surface of plastic 
sheeting or of textile materials: other: other: other. Headquarters Ruling 
Letter (HRL) 956876, modifying DD 898365, is set forth in the Attach- 
ment to this document. 

Publication of rulings or decisions pursuant to section 625(c)(1) does 


not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 1771.10(c)(1). 


Dated: February 14, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 14, 1995. 


CLA-2 CO:R:C:T 956876 GG 
Category: Classification 


Tariff No. 4202.92.9035 and 4020.92.9040 
MR. WARREN COE 


AMWAY CORPORATION 
7575 Fulton Street 
East Ada, MI 49355-0001 


Re: Classification of compact disc and audio cassette storage cases; DD 898365 modified. 
DEAR MR. COE: 

This ruling is in reference to District Ruling (DD) 898365, issued to your company on 
June 24, 1994, by the Area Director of Customs, J.F-K. Airport. We have reviewed that rul- 
ing and determined that it was in error. Pursuant to section 625(c)(1), Tariff Act of 1930 
(19 U.S.C. 1625(c)(1), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057) (hereinafter section 625), notice that Customs was proposed to modify DD 
898365 was published in the CUSTOMS BULLETIN. This modifies that ruling. 


Facts: 


The articles in question are compact disc and audio cassette storage/carrying cases. 
Items SKU no. X6414, X6415, X6416, and X6386 are compact disc and audio cassette stor- 
age/carrying cases composed of 55% ramie/45% polyester blend woven fabric. Item SKU 
No. X6201 isa vinyl compact disk storage/carrying case. All have straps for easier handling. 

In DD 898365, the cases made of the ramie/polyester woven fabric were classified by the 
Area Director as travel, sports and similar bags, with outer surface of textile materials, oth- 
er, of man-made fibers, other under subheading 4202.92.4500, HTSUSA, asatravel, sports 
and similar bag, other. Upon review, the New York Seaport has determined that these clas- 
sifications were in error. 

Issue: 

How are the compact disc and audio cassette storage/carrying cases properly classified? 

Law and Analysis: 


Articles are classified under the HTSUSA in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be according to the terms of the 
headings and any relative section or chapter notes. Merchandise that cannot be classified 
in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s. 

Heading 4202, HTSUSA, provides, inter alia, for camera cases, musical instrument 
cases, gun cases and similar articles. Although compact disc and cassette storage and car- 
rying cases are not expressly provided for in this provision, we have previously determined 
that they are similar to the containers enumerated within this heading. See, for example, 
Headquarters Ruling Letter (HRL) 951080, dated May 14, 1992; HRL 953459, dated May 
6, 1993; and HRL 954714, dated January 10, 1994. Accordingly, the merchandise currently 
under consideration is classifiable under heading 4202, HTSUSA, specifically, in subhead- 
ing 4202.92, HTSUSA, which provides for articles with an outer surface of plastic sheeting 
or of textile materials. 

DD 898365 classified the compact disc and audio cassette storage/carrying cases under 
provisions within subheading 4202.92, HTSUSA, which further described the articles as 
travel, sports, and similar bags. However, Additional U.S. Note 1 to Chapter 42 states, in 
pertinent part, that “the expression travel, sports and similar bags means goods * * * of a 
kind designed for carrying clothing and other personal effects during travel, including 
backpacks and shopping bags of this heading, but does not include binocular cases, camera 
cases, musical instrument cases, bottle cases and similar containers.” In our view, compact 
disc and audio cassette storage cases resemble binocular cases, camera cases etc., and 
therefore, fall within the exclusion. This comports with a similar conclusion reached in 
HRL 951080, cited previously. Consequently, the compact disc and audio cassette cases are 
not travel, sports and similar bags but ar other articles under the catchall provision of sub- 
heading 4202.92, HTSUSA. 
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Holding: 


The four compact disc and audio cassette storage/carrying cases that are made from a 
55% ramie/45% polyester woven fabric are classifiable under subheading 4202.92.9035, 
HTSUSA, which provides for trunks, suitcases * * * camera cases, musical instrument 
cases * * * and similar articles: other: with outer surface of plastic sheeting or of textile 
materials: other: other: with outer surface of textile materials: other: other. The are duti- 
able at the rate of 19.8% ad valorem and are subject to textile category 870. 

The vinyl compact disc storage/carrying case is classifiable in subheading 4202.92.9040, 
HTSUSA, which provides for trunks, suitcases * * * camera cases, musical instrument 
cases * * * and similar articles: other: with outer surface of plastic sheeting or of textile 
materials: other: other: other. It is dutiable at a rate of 19.8% ad valorem and is not subject 
to a textile category. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest the importer check, close to the time of shipment, the Status Report on Current 
Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which 
is updated weekly and is available for inspection at your local Customs office. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, the importer should contact his local Cus- 
toms office prior to importation of this merchandise to determine the current status of any 
import restraints or requirements. 

In order to ensure uniformity in Custom’s classification of this merchandise and to elim- 
inate uncertainty, pursuant to section 177.9(d)(1), Customs Regulations (19 CFR 
177.9(d)(1)), DD 898365 is modified to reflect the above classification effective on the date 
of this letter. 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF STEEL 
PARTITION TILES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 103 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke rulings pertaining to the tariff clas- 
sification of steel partition tiles. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before March 31, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 





U.S. CUSTOMS SERVICE 5 


Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of steel partition tiles. In Headquarters Ruling Letter 
(HQ) 950123, issued on October 18, 1991, which affirmed the decision 
in New York Ruling Letter (NY) 847938, dated December 22, 1989, the 
steel partition tiles were classified under subheading 7308.90.90 (now, 
7308.90.95), Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for other plates, rods, angles, shapes, sec- 
tions, tubes and the like, prepared for use in structures, of iron or steel. 
NY 847938 is set forth in Attachment A to this document. HQ 950123 is 
set forth in Attachment B to this document. 

In HQ 950123 (and NY 847938), Customs Headquarters mistakenly 
believed that the tiles “form walls which are used to partition off an area 
into separate rooms.” The tiles are, in fact, components of modular of- 
fice furniture systems. Customs is of the opinion that the partition tiles 
are classifiable as parts of furniture under subheading 9403.90.80, 
HTSUS. The tiles are not “prepared for use in structures,” and there- 
fore cannot be classified under heading 7308, HTSUS. Customs intends 
to revoke NY 847938 and HQ 950123 to reflect the proper classification 
of the partition tiles under subheading 9403.90.80, HTSUS. Proposed 
HQ 956969 revoking NY 847938 and HQ 950123 is set forth in Attach- 
ment C to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 10, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 22, 1989. 
CLA-2-73:S:N:N1B:112 847938 
Category: Classification 


Tariff No. 7308.90.9090 
Ms. Maris B. DUNN 


FX. COUGHLIN Co. 

PO. Box 20794 

Atlanta, GA 30320 

Re: The tariff classification of steel tiles for partitions from Korea. 
DEAR Ms. DUNN: 

This classification decision under the Harmonized Tariff Schedule of the United States 
(HTS) is being issued in accordance with the provisions of Section 177 of the Customs Reg- 
ulations (19 C.FR. 177). 

DATE OF INQUIRY: December 6, 1989. 

ON BEHALF OF: Herman Miller Inc. 

DESCRIPTION OF 

MERCHANDISE: The partition tiles, comprised of 24-gauge, 1008 cold rolled 
steel and two small support brackets are used as component 
of partitions. They come in sized of 48”, 30” and 24”, all have 
bent edges. Subsequent to importation, they are lined with 
fabric or vinyl to form a freestanding frame. 

HTS PROVISION: Plates, rods, angels, shapes, sections, tubes and the like, pre- 


pared for use in structures, of iron or steel: Other: Other: 
Other * * *. 


HTS SUBHEADING: 7308.90.9090. 
RATE OF DUTY: 5.7 percent ad valorem. 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 8, 1991. 
CLA-2 CO:R:C:M 950123 LTO 
Category: Classification 


Tariff No. 7308.90.90 
DISTRICT DIRECTOR OF CUSTOMS 


US. CusToMs SERVICE 
US CUSTOMHOUSE 

1 East Bay Street 
Savannah, GA 31401 


Re: Protest No. 1704-90-000114; partition tiles; 8302.10.60; 9403.90.80; HQ 086482; 
S.G.B. Scaffolding & Shoring Co., Inc. v. United States, 82 Cust. Ct. 197, C.D. 4802 
(1979); EN 73.08; EN 94.03. 

DEAR SIR: 

This is our response regarding Further Review of Protest No. 1704-90-000114, dated 

June 13, 1990, which pertains to the classification of partition tiles under the Harmonized 

Tariff Schedule of the United States Annotated (HTSUSA). 
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Facts: 


The articles in question are tiles comprised of 24-gauge, 1008 cold rolled steel, with two 
support brackets and bent edges. They come in sizes of 24”, 30”, and 48”. Subsequent to 
importation, they are lined with fabric or vinyl to cosmetically enhance their appearance. 
The bent edges and brackets allow the tiles to be attached to a free-standing frame to forma 
partition wall. 

In NY Ruling 847938, issued on December 22, 1989, the partition tiles were classified 
under subheading 7308.90.90, HTSUSA, which provides for “plates, rods, angles, shapes, 
sections, tubes and the like, prepared for use in structures, of iron or steel * * *.” the im- 
porter contends that the tiles are classifiable under subheading 9403.90.80, HTSUSA, 
which provides for “[o]ther furniture and parts thereof * * * [pjarts * * * [o]ther * * * 
{o]ther * * * [o]f metal,” or, in the alternative, under subheading 8302.10.60, HTSUSA, 
which provides for “[h]inges, and parts thereof.” 


Issue: 


Whether the partition tiles are properly classifiable under subheading 7308.90.90 of the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for “[s]tructures * * * and parts of structures * * * plates, rods, angles, shapes, sections, 
tubes and the like, prepared for use in structures, of iron or steel.” 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUSA govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part: 


* * * classification shall be determined according to the terms of the headings and any 
relative section or chapter notes * * * 


Heading 7308, HTSUSA, provides for “[s]tructures * * * and parts of structures (for exam- 
ple, bridges and bridge sections, lock gates, towers, lattice masts, roofs, roofing frame- 
works, doors and windows and their frames and thresholds for doors, shutters, 
balustrades, pillars and columns) of iron or steel; plates, rods, angles, shapes, sections, 
tubes and the like, prepared for use in structures, of iron or steel.” The articles in question 
form walls which are used to partition off an area into separate rooms. 

In HQ 086482, dated April 3, 1990, this office stated that “[t]ariff terms are normally 
interpreted in accordance with their common and commercial meanings, which are pre- 
sumed to be the same.” Reference was made in HQ 086482 to S.G.B. Scaffolding & Shor- 
ing Co., Inc. v. United States, 82 Cust. Ct. 197, D.C. 4802 (1979), wherein the court 
examined the common meaning of the term “structure” under an equivalent provision in 
the HTS predecessor tariff code, the Tariff Schedules of the United States (TSUS), and de- 
termined that the term includes assemblies of structural members with load-carrying or 
weight-bearing capability, as well as the following: “the grouping of various parts of an as- 
sembled entity; any construction, production, or piece of work artificially built up or com- 
posed of parts joined together in some definite manner; and thing made up of more or less 
interdependent elements or parts or having a definite or fixed pattern of organization.” In 
addition, the court rejected the criterion of permanence. Based on these principles, this of- 
fice classified two styles of portable steel corral panels under subheading 7308.90.90, 
HTSUSA. See HQ 086482. Similar, the tiles which are the subject of this protest, form 
partition walls and thus, part of the structure itself, are provided for under this 
subheading. 

The Harmonized Commodity Description and Coding System Explanatory Notes consti- 
tute the Council’s official interpretation of the Harmonized System. While not legally bind- 
ing, they provide a commentary on the scope of each heading of the Harmonized System, 
and are thus useful in ascertaining classification under the System. In explaining the scope 
of Heading 7308, HTSUSA, EN 73.08, pg. 1020, states that it covers complete or incomplete 
metal structures, as well as parts of structures. 

The protestant contends that the tiles are classifiable under subheading 9403.90.80, 
HTSUSA, as parts of furniture, or, in the alternative, under subheading 8302.10.60, 
HTSUSA, as hinges, and parts thereof. The articles in question are neither parts of furni- 
ture nor hinges, nor parts thereof. 

EN 94.03, pg. 1578, states that Heading 9403, HTSUSA, “covers furniture and parts 
thereof, not covered by the previous heading.” (emphasis in original). As shown above, the 
tiles are provided for in subheading 7308.90.90, HTSUSA. Moreover, the tiles are not a part 
of any item covered by Heading 9403, HTSUSA. EN 94.03, pg. 1578, further states that this 
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heading includes furniture, such as, cabinets, linen chests, bread chests, dressers, cup- 
boards, desks, play-pens, clothes lockers, filing cabinets, school-desks, altars, pulpits, 
counters, dress racks, microscope tables, laboratory benches, etc. The tiles in question 
have bent edges and brackets which allow them to be attached to a freestanding frame to 
form a partition wall. Thus, they are part of the wall, or the “structure,” and not a part of 
any individual piece of furniture. 

As to the protestant’s contention that the tiles are “[h]inges, or parts thereof,” and pro- 
vided for under subheading 8302.10.60, HTSUSA, it is clear that these tiles neither look 
like nor function as hinges. They are simply long sheets of metal in which the edges have 
been bent under so that they can become part of a partition wall, and therefore, are not 
classifiable under subheading 8302.10.60, HTSUSA. 

Holding: 

The partition tiles are classifiable within subheading 7308.90.90, HTSUSA, which pro- 
vides for “[s]tructures * * * and parts of structures * * * of iron or steel; plates, rods, 
angles, shapes, sections, tubes and the like, prepared for use in structures, of iron or steel 
* * * ” The protest should be denied. A copy of this decision should be attached to the Cus- 
toms Form 19 and mailed to the protestant as part of the notice of action on the protest. 

ARTHUR P. SCHIFFLIN, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 


Washington, DC 


CLA-2 CO:R:C:M 956969 LTO 
Category: Classification 
Tariff No. 9403.90.80 


DISTRICT DIRECTOR 
US. Customs SERVICE 
1 East Bay Street 
Room 104 

Savannah, GA 31401 


Re: IA 44/94; Steel partition tiles; HQ 087193; NY 847938, HQ 950123 revoked; furniture; 
General EN to chapter 94. 


DEAR DISTRICT DIRECTOR: 

This is in response to your memorandum of July 1, 1994 (CLA-2-SV:D:DS), requesting 
the classification of steel tiles under the Harmonized Tariff Schedule of the United States 
(HTSUS). 


Facts: 


The articles in question are steel tiles with support brackets and bent edges. The tiles are 
used in the construction of modular office furniture. They are designed to be attached to 
the Ethospace unit, a free-standing steel frame or partition, the Ethospace unit is a part of 
the Ethospace system, a modular furniture system. The Ethospace units rest upon metal 
feet and are not designed to be attached to floors, ceilings or walls. Their modular construc- 
tion allows them to be easily reconfigured to meet the changing demands of the work envi- 
ronment. 

The importer contends that the steel tiles are classifiable under subheading 9403.90.80, 
HTSUS, which provides for other parts of furniture. In HQ 950123, dated October 18, 
1991, these tiles were classified under subheading 7308.90.90 (now, 7308.90.95), HTSUS, 
which provides for plates, rods, angles, shapes, sections, tubes and the like, prepared for 
use in structures, of iron or steel. 
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Issue: 


Whether the steel tiles are classifiable as plates, rods, angles, shapes, sections, tubes and 
the like, prepared for use in structures, of iron or steel, under subheading 7308.90.95, 
HTSUS, or as parts of furniture under subheading 9403.90.80, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (EN) constitute the Customs Co-operation Council’s official interpreta- 
tion of the Harmonized System. While not legally binding, the ENs provide acommentary 
on the scope of each heading of the Harmonized System, and are generally indicative of the 
proper interpretation of these heading. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 
1989). 

The headings at issue are as follows: 


7308 Structures * * * and parts of structures * * * of iron or steel; plates, rods, 
angles, shapes, sections, tubes and the like, prepared for use in structures, of 
iron or steel. 


* * * * cd * * 
9403 Other furniture and parts thereof. 


In HQ 950123, dated October 18, 1991, which affirmed the decision in NY 847938, dated 
December 22, 1989 we found that the steel tiles in question were classifiable under heading 
7308, HTSUS. However, in HQ 950123, we stated that the tiles “form walls which are used 
to partition off an area into separate rooms.” It has come to our attention that the tiles are 
actually attached to a steel frame which represents a free-standing partition. The partition 
is acomponent of the Ethospace system, which is a modular furniture unit. The tiles are 
not “prepared for use in [a] structure[ ],” and therefore, cannot be classified under heading 
7308, HTSUS. 

In HQ 087193, dated May 30, 1990, Customs classified panels (the Budget Series and De- 
signer Series) used in the construction of modular office furniture as furniture under head- 
ing 9403, HTSUS. We determined that the panels, which were movable, free-standing, 
constructed to be placed on the floor and designed for use in an office, were within the 
meaning of the term “furniture,” as that term is defined by the General EN to chapter 94, 
pg. 1574. 

General EN to chapter 94, pg. 1574, states that for the purpose of this chapter, the term 
furniture is defined, in part, as follows: 


Any ‘movable’ articles (not included under other more specific headings of the No- 
menclature), which have the essential characteristic that they are constructed for 
placing on the floor or ground, and which are used, mainly with a utilitarian purpose, 
to equip * * * offices * * * [emphasis in original]. 


The steel tiles in question are used in the construction of modular office furniture. They 
are designed to be attached to a free-standing steel frame or partition. This steel frame or 
partition, like the Budget and Designer Series panels of HQ 087193, is movable, free-stand- 
ing, constructed to be placed on the floor and designed for use in an office. Accordingly, the 
partition meets the definition of “furniture,” and the tiles, which are parts of the partition, 
are classifiable as parts of furniture under subheading 9403.90.80, HTSUS. It is therefore 
necessary to revoke HQ 950123 and NY 847938. 

HQ 950123 was a ruling on a specific protest. A protest is designed to handle importa- 
tions which have entered the United States and been liquidated by Customs. A final deter- 
mination of a protest, pursuant to Part 174, Customs Regulations (19 CFR Part 174), 
cannot be modified or revoked as it is applicable only to the entry protested. Furthermore, 
Customs lost jurisdiction over the protested entries in HQ 950123 when notice of denial of 
the protest was received by the protestant. See San Francisco Newspaper Printing Co. v. 
United States, 9 CIT 517, 620 F. Supp. 738 (1985). 

However, Customs can modify or revoke a ruling to change the legal principles set forth 
in the protest letter. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI (Customs Modernization) of the North American 
Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), Customs 
may propose a modification or revocation ofa prior interpretive ruling or decision by publi- 
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cation and solicitation of comments in the CUSTOMS BULLETIN. Should the proposed revoca- 
tion decision become final, it will not affect the entry which was the subject of Protest 
1704—90-000114, but will be applicable to any unliquidated entries or future importation 
of similar merchandise. 


Holding: 

The steel partition tiles are classifiable under subheading 9403.90.80, HTSUS, which 
provides for other parts of furniture. The corresponding rate of duty for articles of this sub- 
heading is 3.2% ad valorem. 

NY 847938, dated December 22, 1989, and HQ 950123, dated October 18, 1991, are 
revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CHILDREN’S DRESS-UP SETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 


tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of children’s dress-up sets. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before March 31, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
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Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of children’s dress-up sets which were viewed as costumes by 
Customs and thus precluded from classification in Chapter 95 by Note 
1(e) of Chapter 95 of the harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). The dress-up sets were classified in Chap- 
ters 61 or 62, as appropriate, based upon the construction of the textile 
garment portion of the set. 

In Headquarters Ruling Letter 083229 of January 24, 1989, Customs 
classified certain children’s dress-up sets as other toys, put up in sets or 
outfits, in subheading 9503.70.80, HTSUSA. In HRL 954886 of Novem- 
ber 16, 1993, Customs revoked HRL 083229 and classified the chil- 
dren’s dress-up sets at issue therein as costumes excluded from 
classification within Chapter 95, HTSUSA, by Legal Note 1(e), Chapter 
95. Legal Note 1(e) directs that Chapter 95 does not cover sports cloth- 
ing or fancy dress, of textiles, of Chapters 61 or 62. 

Based upon customs view that fancy dress included “all” costumes 
and that the dress-up sets of HRL 083229 were costumes, HRL 954886 
was issued to ensure uniformity of treatment of similar articles. Since 
issuance of HRL 954886, Customs has reexamined its view regarding 
the scope of the term “fancy dress” as it relates to costumes. Costumes 
which are of a flimsy nature and construction, which lack durability, 
and which are generally recognized as not normal articles of apparel 
should not be excluded from classification within Chapter 95 by opera- 
tion of Note 1(e). Costumes of this nature should not be considered 
within the scope of the phrase “fancy dress, of textile, of chapter 61 or 
62”. 

As a result of this change in view regarding the scope of Note 1(e) as it 
relates to costumes, and in order to ensure uniformity and eliminate 
uncertainty, Customs is proposing to revoke HRL 954886 (“Attachment 
A”) and by doing so, reinstate HRL 083229 (“Attachment B”) as valid 
authority for the classification of the dress-up sets described therein. 
The proposed revocation letter, HRL 957592 is set forth in “Attachment 
¢ ” 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 14, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 9, MARCH 1, 1995 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, November 16, 1993. 


CLA-2 CO:R:C:T 954886 CMR 
Category: Classification 
Tariff No. 6104 and 6114 
DIRECTOR, INTERNATIONAL TRADE AFFAIRS 
HASBRO 
32 West 23rd Street 
New York, NY 10010 


Re: Revocation of HRL 083229 of January 24, 1989; classification of children’s dress-up 
sets containing apparel-type articles; dress-up sets v. costumes v. fancy dress; dress-up 
sets having the completeness of a costume are to be considered costumes and classified 
as costumes. 


DEAR Mk. RANIER: 

On January 24, 1989, this office issued a ruling, HRL 083229, to Hasbro regarding the 
classification of certain children’s dress-up sets. A sample was submitted for review and 
was stated to be representative of a line of various articles packaged and sold under the 
name “Getting Pretty”. It has come to our attention that an inconsistency exists in the 
classification of certain articles, known as dress-up sets, and costumes. For that reason, we 
have reviewed this area. The dress-up sets of particular concern to Customs are the sets 
which are in essence boxed costumes. The ruling issued to Hasbro appears to have involved 
some dress-up sets which were basically costumes. For that reason, Customs is issuing this 
modification of HRL 083229 to Hasbro in regard to those sets. 


Facts: 


The sample that was submitted in HRL 083229 was described therein as a packaged set 
known as the “Starlet”. The set included: 


an extremely short knit strapless dress, of sorts, with iridescent ruffles, two elasti- 
cized iridescent sleeve puffs, a string of beads, a pair of clip-on earrings, and a toy plas- 
tic microphone. 


In your letter requesting a ruling, you described the dress-up sets and discussed a dis- 
tinction between the sets and costumes. In your letter of March 8, 1988, the sets are de- 
scribed as containing “imitations of adult wearing apparel made of textile materials” and 
“additional toy accessories such as a toy microphone, a toy scepter, and also toy jewelry 
such asa necklace, a bracelet and earrings.” The sets were designed for girls, ages 3 to 6 and 
the size ranges were from 3 to 6x. In this letter, you stated that your product did not consist 
of costumes. This appears based on our belief that “costumes are always associated with 
holidays or special occasions and [your] sets, and the marketing of them, are not set forth in 
this manner.” you stated that your product was designed for year round play by children 
playing grown-up. 

A letter in the file (from a director for soft toy engineering at Hasbro to another compa- 
ny) apparently submitted to Customs to support your classification position, refers to the 
dress-up sets as “kid sized, role playing sets”. In the letter, a statement referencing similar 
products currently on the market refers to these similar products as “similar costume 
dress up outfits”. [Emphasis added.] 


Issue: 


Are dress up sets consisting ofa textile article, or articles, which form a costume, classifi- 


able as toys of Chapter 95, or classifiable as costumes, i.e., fancy dress, excluded from Chap- 
ter 95? 


Law and Analysis: 


Customs has issued numerous rulings on the classification of textile costumes under the 
Harmonized Tariff schedule of the United States. Based upon Note 1(e) of Chapter 95 
which excludes fancy dress of textiles of Chapters 61 or 62, Customs has excluded textile 
costumes from classification within Chapter 95. The exclusion is based upon Customs un- 
derstanding of the meanings of the terms fancy dress, costume, and apparel. See for exam- 
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ple, HRL 087291 of December 4, 1990, HRL 082984 of October 23, 1989 and 084601 of 
September 8, 1989. 

From the letters in the file which have been referenced, it is clear that your company was 
aware that at least some of the dress up sets at issue may be viewed as costumes. Customs 
erred in accepting the argument that packaging and marketing for year round use for play- 
ing grown-up or dress-up, in and of itself, caused what would otherwise be viewed as a cos- 
tume to become something else, i.e., a toy. Whether a costume is marketed for use during a 
holiday, such as Halloween, or for a special occasion, such as a costume party, or for year 
round use, it is still a costume. 

When a dress up set (such as the one described in HRL 083229, the Starlet) contains 
fancy dress of textile and has the completeness of a costume, it will be considered a costume 
regardless of how it is packaged. In other words, dress up sets which consist of fancy dress 
of textile (such as a short knit strapless dress or a tunic or a skirt) and other items which 
taken together asa whole create acostume will be classified in the same manner and follow- 
ing the same analysis as costumes previously ruled upon by Customs. 

Most dress up sets consist principally of toy items packaged on occasion with an item of 
textile, such as a pice of fabric. These sets do not form costumes nor is the textile item gen- 
erally recognizable as fancy dress. These sets will continue to be classified as toys. This of- 
fice has been advised by the National Import Specialist for toys that the majority of dress up 
sets fall within this latter description and, in fact, the bulk of products known and mar- 
keted as dress up sets do not contain any item of textile. 

In the case of the dress up set described in HRL 083229, Customs believes it is more prop- 
erly viewed as a costume and as such, subject to Note 1(e) of Chapter 95, which states that 
Chapter 95 does not cover “sports clothing or fancy dress, of textiles, of chapter 61 or 62.” 
As the items packaged with the dress serve as accessories to the dress and to complete the 
costume, we believed the dress and accompanying items are classifiable together as a set 
under General Rule of Interpretation 3(b). Following GRI 3(b), the set is classifiable by 
that component which imparts the essential character. We believe the essential character 
is conferred by the dress as it is the greatest bulk and is central to the costume bringing the 
other items together to create the costume. 

Holding: 

In order to ensure uniformity of classification and treatment, per 19 CFR 177.9(d), Cus- 
toms is revoking HRL 083229 of January 24, 1989, effective with the date of this letter, to 
accord with the above analysis. As a result of this revocation, the sample at issue in HRL 
083229, i.e., the Starlet dress up set, is classifiable in the appropriate provision of Chapter 
61 for the knit strapless dress. Without a sample to review or information regarding the 
fiber content of the dress, Customs cannot state which heading in Chapter 61, 6104, 
HTSUSA, which covers knit dresses or 6114, HTSUSA, which covers other knit garments 
is appropriate for the dress. 

This notice to you should be considered a revocation of HRL 083229 under 19 CFR 
177.9(d)(1). It is not to be applied retroactively to HRL 083229 (19 CFR 177.9(d)(2)) and 
will not, therefore, affect past transactions for the importation of your merchandise under 
that ruling. However, for the purposes of future transactions in merchandise of this type, 
this revocation of HRL 083229 will be in effect. We recognize that pending transactions 
may be adversely affected by this revocation in that current contracts for importation ar- 
riving at a port subsequent to this decision will be classified pursuant to it. If such a situa- 
tion arises, you may, at your discretion, notify this office and may apply for relief from the 
binding effects of this decision as may be warranted by the circumstances. However, please 
be advised that in some instances involving import restraints, such relief may require sepa- 
rate approvals from other government agencies. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 24, 1989. 


CLA-2 CO:R:C:G 083229 SM 
Category: Classification 


Tariff No. 9503.70.80 
Mk. DANIEL RANIER 


DIRECTOR, INTERNATIONAL TRADE AFFAIRS 
HASBRO 

32 West 23rd Street 

New York, NY 10010 


Re: Tariff classification of children’s dress-up sets. 


DEAR Mk. RANIER: 


Your letter of March 8, 1988, addressed to our New York office requesting a tariff classifi- 
cation ruling for children’s dress-up sets has been referred to this office for reply. 


Facts: 


The merchandise, to be imported form China or Hong Kong, is a line of various articles 
packaged together and sold under the name “Getting Pretty.” In general each package con- 
tains imitations of adult wearing apparel together with additional nonapparel articles. 
Each allows a small girl, in the 3 to 6x size range, to dress up and play-act a particular role, 
such as a starlet, a princess, a model, or a bride. 

A sample of one of the “Getting Pretty” packages, the “Starlet,” was submitted. It in- 
cludes the following articles: an extremely short knit strapless dress, of sorts, with irides- 
cent ruffles, two elasticized iridescent sleeve puffs, a string of beads, a pair of clip-on 
earrings, and a toy plastic microphone. 


You state that the various packages are marketed year-round. They are designed to pro- 
vide children with props for play and have no other function than to provide amusement. 
your position is that they are classifiable as toys. 


Issue: 
Are the “Getting Pretty” packages classified as toys, and if not, how are they classified? 
Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is in accordance with the General Rules of Interpretation (GRI’s). GRI 1 pro- 
vides that classification is determined first in accordance with the terms of the headings of 
the tariff and an relative section or chapter notes. 

Heading 9503, HTSUSA, provides for “other” toys, i.e., those not covered by heading 
9501, for wheeled toys designed to be ridden; or heading 9502, for dolls. 

The Explanatory Notes, the official interpretation of the HTSUSA at the international 
level, for heading 9503, HTSUSA, state that while certain toys may be capable of limited 
use, they are generally distinguishable by their size and limited capacity from the “real” 
article. They go on to say that collections of articles, the individual items of which, if pres- 
ented separately, would be classified elsewhere, are classifiable as toys when put up in a 
form clearly indicating their use as toys. Sewing and chemistry sets are given as examples 
of the letter., though toy collections are clearly not limited to these. 

The term foy is not defined in the tariff. However, the Explanatory Notes state that Chap- 
ter 95 “covers toys of all kinds whether designed for the amusement of children or adults.” 
Thus, toy is interpreted to refer to an article designed for amusement. The notes state fur- 
ther that articles of Chapter 95 “may, in general, be made of any material * * *.” 

The verb design means: “3(f), to plan or produce with special intentional adaptation toa 
specific end—used in passive or participial form.” Webster’s Third New International Dic- 
tionary of English Language Unabridged. Thus the term designed [participal form] for in 
the interpretation of toys indicates that the use of an article should be considered when 
classification as a toy is proposed. We assume that in most cases an article will be used in 
accordance with the end for which it was produced. 
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Additional U.S. Rule of Interpretation 1(a), HTSUSA, provides that, absent special lan- 
guage to the contrary: 


a tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of 
importation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use[.] 
Thus we must determine whether the dress-up sets are principally used as toys. We will 
consider the goods themselves, the manner in which they are advertised and sold, and any 
other pertinent information available. We interpret principal use to be that use exceeding 
any other. 

The dress-up articles are sized to fit preschool girls. They are meant to be incorporated 
into a well-known children’s play activity popular with that age group, dressing up. They 
are not associated with holidays or special occasions but are marketed year round for play 
use at any time. The included textile articles are not of types normally worn by children as 
clothes. Nor is jewelry of the included types appropriate for use by children except for play. 
The imitation microphone is also useless except as a toy. 

Customs’ attention has been invited to the results of a survey, taken by another seller of 
similar merchandise, among purchasers of its dress-up packages. The survey attempted to 
determine whether the product was used as a toy or as regular clothing worn outside the 
house. Approximately 58 percent of the questionnaires sent out resulted in responses that 
were tabulated. The responses indicated that in most cases the merchandise was pur- 
chased for a child by her mother (69 percent); that most mothers considered the product 
primarily a toy for dress-up play rather than “real” garments and accessories to be worn 
outside of the house (92 percent); that most mothers thought their girls also considered the 
product a toy for dress-up play (79 percent); and that most girls used the product at home or 
at a friend’s house rather than to wear when going out of the home (94 percent). 

We conclude that the “Getting Pretty” packages are of limited use other than as toys and 
are readily distinguishable by their size and limited capacity from real microphones or chil- 
dren’s clothes and jewelry. They are packaged and sold as toys, and are so perceived by con- 
sumers. 

Holding: 

The “Getting Pretty” sets are classified under subheading 9503.70.80, HTSUSA, which 
provides specifically for other toys, put up in sets or outfits. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 CO:R:C:T 957592 CMR 
Category: Classification 


Tariff No. 9503.70.80 
DIRECTOR, INTERNATIONAL TRADE AFFAIRS 


HASBRO 
32 West 23rd Street 
New York, NY 10010 


Re: Revocation of 954886 of November 16, 1993; classification of certain children’s 
dress-up sets; HRL 083229 of January 24, 1989, reinstated as valid authority for 
classification. 

DEAR MR. RANIER: 


This ruling is to inform you that Customs has reviewed its decision in HRL 954886 of 
November 16, 1993, issued to you, and is revoking the ruling for the reasons stated below. 
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Facts: 


HRL 954886 revoked HRL 083229 of January 24, 1989, which involved the classification 
of certain children’s dress-up sets containing textile components. A sample set submitted 
with the ruling request for HRL 083229 was described therein as including: 


an extremely short knit strapless dress, of sorts, with iridescent ruffles, two elasti- 
cized iridescent sleeve puffs, a string of beads, a pair of clip-on earrings, and a toy plas- 
tic microphone. 


Customs reviewed HRL 083229 in HRL 954886 and concluded that the dress-up set at 
issue was a costume. As such, the ruling was inconsistent with Customs view that the term 
fancy dress encompassed “all” costumes and that costumes were thus excluded from Chap- 
ter 95 by Note 1(e). Note 1(e) directs that Chapter 95 does not cover fancy dress, of textiles, 
of chapter 61 or 62. To correct the inconsistency, Customs revoked HRL 083229. 


Issue: 
Does the phrase “fancy dress, of textiles, of chapters 61 or 62” include “all” costumes? 
Law and Analysis: 


In interpreting the phrase “fancy dress, of textiles, of chapters 61 or 62” Customs initial- 
ly took the view that fancy dress included “all” costumes regardless of quality, durability, or 
the nature of the item. Since issuance of HRL 954886, Customs has reexamined its view 
regarding the scope of the term “fancy dress” as it relates to costumes. Customs has deter- 
mined that costumes which are of a flimsy nature and construction, which lack durability, 
and which are generally recognized as not normal articles of apparel would not be excluded 
form classification within Chapter 95 by operation of Note 1(e). costumes of this nature 
should not be considered within the scope of the phrase “fancy dress, of textile, of chapter 


61 or 62”. 
Holding: 
As a result of this change in view regarding the scope of Note 1(e) as it relates to cos- 


tumes, and in order to ensure uniformity and eliminate uncertainty, Customs is revoking 
HRL 954886 of November 16, 1993, effective as of the date of this letter. HRL 083229 is 
valid authority for the classification of the dress-up sets described therein. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(Slip Op. 95-16) 


SKF USA INc. AND SKF FRANCE, S.A., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND TORRINGTON CO. AND FEDERAL-MOGUL CORP, 
DEFENDANT-INTERVENORS 


Court No. 92-07-00516 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment upon the 
agency record. Plaintiffs specifically contest the Department of Commerce, International 
Trade Administration’s (“Commerce”) (1) imposition of a difference in merchandising ad- 
justment cap as a test for identifying similar merchandise; (2) disallowance of home mar- 
ket indirect selling expenses incurred on sales to a related distributor; (3) reduction of the 
home market indirect selling expense adjustment; and (4) disregarding of plaintiffs’ claim 
that its U.S. inland insurance expense was insignificant and application of the reported 
insurance rate to U.S. price when the rate reported was based upon inventory value, there- 
by resorting to best information available. 

Held: Plaintiffs’ motion for judgment upon the agency record is granted in part and this 
case is remanded to Commerce for inclusion in its circumstance of sale adjustment “first 
level” indirect selling expenses incurred on sales to a related distributor which relate to 
sales to unrelated purchasers; for correction of its home market indirect selling expense 
adjustment; and for application of plaintiffs’ U.S. inland insurance rate to inventory val- 
ue. All other issues are affirmed. 

[Plaintiffs’ motion is granted in part and denied in part; this case is remanded to 
Commerce. ] 


(Dated February 8, 1995) 


Howrey & Simon (Herbert C. Shelley, Alice A. Kipel, Juliana M. Cofrancesco and 
Thomas J. Trendl) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); of 
counsel: Stephen J. Claeys, Stacy J. Ettinger and Craig R. Giesze, Attorneys, Office of the 
Chief Counsel for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, Wesley K. Caine and Myron 
A. Brilliant) for defendant-intervenor, The Torrington Company. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel, J. Eric Nissley and 
Joseph A. Perna, V) for defendant-intervenor, Federal-Mogul Corporation. 


OPINION 
TSOUCALAS, Judge: Plaintiffs, SKF USA Inc. and SKF France, S.A. 
(“SKF”), commenced this action challenging certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“Com- 


merce” or “ITA”) final results of its administrative review concerning 
antifriction bearings (other than tapered roller bearings) (“AFB”) and 
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parts thereof from France. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France; et al.; Final Results of 
Antidumping Duty Administrative Reviews (“Final Results”), 57 Fed. 
Reg. 28,360 (June 24, 1992). 

Specifically, plaintiffs contest Commerce’s (1) imposition of a differ- 
ence in merchandising adjustment cap (“difmer”) as a test for identify- 
ing similar merchandise; (2) disallowance of home market indirect 
selling expenses incurred on sales to a related distributor; (3) reduction 
of the home market indirect selling expense adjustment; and (4) disre- 
garding of plaintiffs’ claim that its U.S. inland insurance expense was 
insignificant and application of the reported insurance rate to U.S. price 
(“USP”) when the rate reported was based upon inventory value, there- 
by resorting to best information available (“BIA”). 


BACKGROUND 


On May 15, 1989, Commerce published antidumping duty orders on 
ball bearings, cylindrical roller bearings and spherical plain bearings 
and parts thereof. Antidumping Duty Orders: Ball Bearings, Cylindri- 
cal Roller Bearings, and Spherical Plain Bearings and Parts Thereof 
From the Federal Republic of Germany, 54 Fed. Reg. 20,900 (May 15, 
1989). On June 28, 1991, July 19, 1991 and August 14, 1991, Commerce 
initiated administrative reviews with respect to various manufacturers 
and exporters from France, Germany, Italy, Japan, Romania, Singapore, 
Sweden, Thailand and the United Kingdom, including SKF France, 
S.A., for the period May 1, 1990 through April 30, 1991. Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany, France, Italy, Japan, Romania, 
Singapore, Sweden, Thailand, and the United Kingdom; Initiation of 
Antidumping Administrative Reviews, 56 Fed. Reg. 29,618 (June 28, 
1991); Initiation of Antidumping and Countervailing Duty Administra- 
tive Reviews, 56 Fed. Reg. 33,251 (July 19, 1991); Initiation of Anti- 
dumping and Countervailing Duty Administrative Reviews, 56 Fed. 
Reg. 40,305 (August 14, 1991). 

On March 31, 1992, Commerce published the preliminary results of 
its second administrative reviews. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France; Preliminary 
Results of Antidumping Duty Administrative Reviews and Partial Ter- 
mination of Administrative Reviews, 57 Fed. Reg. 10,859 (March 31, 
1992). 

On June 24, 1992, Commerce published one joint final determination 
for the nine administrative reviews. Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France; et al.; Final 
Results of Antidumping Duty Administrative Reviews, 57 Fed. Reg. 
28,360 (June 24, 1992). 

On July 24, 1992, SKF filed its summons in this case, challenging the 
final results with respect to France. 





U.S. COURT OF INTERNATIONAL TRADE 


DISCUSSION 


This Court must uphold final results of an ITA administrative review 
unless the ITA determination is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is defined as “relevant ev- 
idence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); 
Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 
1252, 1255 (1988). It is “not within the Court’s domain either to weigh 
the adequate quality or quantity of the evidence for sufficiency or to re- 
ject a finding on grounds of a differing interpretation of the record.” 
Timken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 
(1988), aff'd, 894 F.2d 385 (Fed Cir. 1990). 


1. Difference in Merchandise Adjustment Cap: 


SKF challenges Commerce’s use of a 20% difference in merchandise 
adjustment cap, in addition to a family model match methodology which 
takes eight physical criteria into account, to determine what constitutes 
similar merchandise. According to SKF, Commerce’s institution of a dif- 
mer cap, after a hearing which followed the second review preliminary 
results, is a last-minute change which undermines the ability of parties 
to predict Commerce’s actions and to alter their pricing behavior. SKF 
also alleges that Commerce failed to sufficiently explain its change in 
methodology. In sum, SKF challenges Commerce’s imposition of the dif- 
mer cap in the second review where there was no difmer cap in the first 
review. Brief in Support of Plaintiffs’ Motion for Judgment Upon the 
Agency Record (“SKF’s Brief”) at 17-28. 

Commerce argues that the application of the difmer cap was a proper 
exercise of its discretion and was meant to ensure that a reasonable com- 
parison of merchandise would be made. Commerce asserts that it has 
broad discretion in its selection of what constitutes “similar” merchan- 
dise and may refine its methodology in succeeding reviews. Since the 
two tests employed in the final determination of the second review are 
complimentary, the cap minimizes the effects of distortions where there 
is a difference in the variable costs of production and there are no cir- 
cumstances in this case to warrant disregarding the cap, Commerce 
claims its decision was in accordance with law. Commerce states that as 
this is only the second review, SKF cannot claim a significant reliance on 
the fact that Commerce had not applied the 20% difmer cap in the origi- 
nal investigation or in the first administrative review. Defendant’s 
Memorandum in Opposition to Plaintiffs’ Motion for Judgment Upon 
the Agency Record (“Defendant’s Brief”) at 5-16. 

Defendant-intervenor The Torrington Company (“Torrington”) 
agrees with SKF that the difmer cap should not be applied and addition- 
ally, contests the use of the family model match methodology. 
Torrington alleges that Commerce’s definition of “similar merchan- 
dise” was impermissibly narrow and limiting. Memorandum of Points 
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and Authorities in Opposition to Plaintiffs’ Motion for Judgment on the 
Agency Record (“Torrington’s Brief”) at 6-14. 

Defendant-intervenor Federal-Mogul Corporation (“Federal-Mo- 
gul”) opposes SKF on grounds that Commerce is required to consider 
commercial value in determining similar merchandise. Opposition of 
Federal-Mogul Corporation, Defendant-Intervenor, to Plaintiffs’ Motion 
for Judgment Upon the Agency Record (“Federal-Mogul’s Brief”) at 
19-22. 

When identical merchandise is not available in the home market for 
comparison with the merchandise sold to the United States, Commerce 
must select “similar” comparison merchandise based upon the physical 
characteristics of the merchandise being compared. 19 U.S.C. 
§ 1677(16) (1988).! Commerce has been granted broad discretion to de- 
vise a methodology for determining what constitutes “similar” mer- 
chandise. See Smith-Corona Group v. United States, 713 F.2d 1568, 1571 
(Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). 

An accurate investigation requires that the merchandise used in the 
comparison be as similar as possible. Furthermore, there is a statutory 
preference for comparison of most similar, if not identical merchandise 
for the purpose of foreign market value (“FMV”) calculations. 19 U.S.C. 
§ 1677(16); see Timken Co. v. United States, 10 CIT 86, 96, 630 F. Supp. 
1327, 1336 (1986). Undoubtedly, Commerce’s fundamental objective in 
an antidumping investigation is to compare the United States price of 
imported merchandise with the value of “such or similar merchandise” 
sold in the foreign market. Timken Co., 10 CIT at 95, 630 F. Supp. at 
1336. 

Thus, contrary to the assertion of Torrington, the statute does not re- 
quire Commerce to use a methodology that identifies the greatest num- 
ber of matches of similar merchandise. 

Further, when comparing merchandise which is similar, 19 U.S.C. 
§ 1677b(a)(4)(C) (1988) directs Commerce to adjust foreign market val- 
ue for differences in merchandise being compared. 

In this administrative review, Commerce determined what consti- 
tuted “similar merchandise” for purposes of comparing U.S. and foreign 
market sales by grouping bearings into families based upon eight de- 
fined physical characteristics. Commerce also employed a 20% difmer 
cap so that bearings having a greater than 20% difference in their vari- 


119 US.C. § 1677(16) (1988) provides: 


The term “such or similar merchandise” means merchandise in the first of the following categories in respect of 
which a determination for the purpose of part II of this subtitle can be satisfactorily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 
_ (i) produced in the same country and by the same person as the merchandise which is the subject of the 
investigation, 
(ii) like that in Pp it material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) produced in the same country and by the same person and of the same general class or kind as the 
merchandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which used, and 
ber — the administering suthority determines may reasonably be compared with that 
merchandise. 
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able costs of manufacture would not be treated as “similar.” Final Re- 
sults, 57 Fed. Reg. at 28,364-67. 

This Court finds that Commerce’s action was within the broad discre- 
tion it is granted to determine “similar merchandise”. See SKF USA 
Inc. and SKF GmbH v. United States (“SKF USA Inc. and SKF 
GmbH”), 19CIT__,__, Slip Op. 95-8 at 5-9 (January 25, 1995); see 
SKF USA Inc. and SKF Industrie, S.p.A. v. United States (“SKF USA 
Inc.”), 19CIT__,__, Slip Op. 95-6 at 5-9 (January 20, 1995). Its ac- 
tion on this issue was in accordance with law and supported by substan- 
tial evidence and is hereby affirmed. 


2. Indirect Selling Expenses on Sales to Related Distributor: 


SKF asserts the indirect selling expenses incurred by SKF French 
manufacturing companies on sales to SOS, a related distributor, should 
have been allowed as an adjustment to SOS sales to unrelated parties. 
Citing 19 U.S.C. § 1677b(a)(4)(B) (1988) and 19 C.FR. § 353.56(b)(2) 
(1992), SKF contends the adjustment should have been allowed because 
Commerce verified the expenses of the SKF French manufacturing 
companies and acknowledged these expenses by reducing the adjust- 
ment factor on non-SOS sales by an amount purported to represent 
these expenses. SKF states that the statute does not distinguish be- 
tween expenses to related and unrelated entities and, therefore, Com- 
merce should not have disallowed actual expenses on SKF sales to SOS 
on grounds that the sales were to a related party. Because Commerce ad- 
justs exporter’s sales price (“ESP”) for indirect selling expenses in- 
curred before the sale to the first unrelated party in the U.S., SKF states 
a fair comparison of USP to FMV requires the allowance of these “first 
level” expenses as a circumstance of sale adjustment in the home mar- 
ket. SKF’s Brief at 28-35. 

Commerce concedes that a manufacturer (SKF) might incur selling 
expenses on behalf of its related distributor (SOS) which do indeed re- 
late to the sale from the distributor to the ultimate purchaser and which 
should therefore be allowed as indirect selling expenses. In this case, 
however, Commerce states SKF provided a lump sum figure for each 
category of “first level” indirect expenses (on the sales from SKF to 
SOS) without specifying which portion of the expenses related to SOS’s 
sales to the unrelated purchaser and which related only to SKF’s sales to 
SOS. Defendant’s Brief at 16-18. 

Commerce also concedes that it did not specifically request that SKF 
allocate its indirect expenses in such a manner and that its blanket de- 
nial of SKF’s claimed adjustment for “first level” indirect expenses is 
not supported by the administrative record. Commerce requests a re- 
mand to correct its adjustment for indirect selling expenses accordingly. 
Id. 

Torrington and Federal-Mogul disagree with SKF and Commerce, as- 
serting SKF improperly allocated its expenses on SOS sales to unrelated 
buyers. Torrington’s Brief at 16-18; Federal-Mogul’s Brief at 9-19. 
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This Court agrees with Commerce and remands this issue for Com- 
merce to include in its circumstance of sale adjustment “first level” indi- 
rect selling expenses incurred by SKF which relate to SOS’s sales to 
unrelated purchasers. 


3. Reduction of Indirect Selling Expense Totals: 


SKF also contests Commerce’s reduction of the indirect selling ex- 
pense adjustment allowed SKF French manufacturing companies on 
non-SOS home market sales (a reduction by the ratio of related party 
sales to total sales). SKF asserts Commerce unlawfully altered its meth- 
odology for calculating indirect selling expenses and used incorrect cal- 
culations, thereby inappropriately applying best information available. 
SKF states that had Commerce wanted an indirect selling expense ad- 
justment exclusive of SOS sales, it should have reduced both the numer- 
ator and denominator of the ratio, not only the numerator. SKF’s Brief 
at 35-42. 

Commerce does not respond specifically to this argument. However, it 
has conceded above that SKF might incur selling expenses on behalf of 
SOS which do indeed relate to the sale to the ultimate purchaser and 
which should therefore be allowed as indirect selling expenses and de- 
ducted from FMV. Commerce also conceded that it did not specifically 
request SKF to allocate its indirect expenses in such a manner and that 
its blanket denial of SKF’s claimed adjustment for “first level” indirect 
expenses is not supported by the administrative record. Defendant’s 
Brief at 16-18. 

Torrington and Federal-Mogul disagree with SKF, asserting it was 
proper for Commerce to reduce indirect selling expense totals for ex- 
penses between SKF and SOS. Torrington’s Brief at 19-22; Federal-Mo- 
gul’s Brief at 9-19. 

As this Court has remanded this issue for Commerce to include in its 
circumstance of sale adjustment “first level” indirect selling expenses 
incurred by SKF which relate to SOS’s sales to unrelated purchasers, 
Commerce is also ordered to correct its home market indirect selling ex- 
pense adjustment accordingly, allowing a reduction only to the extent of 
expenses incurred by SKF which do not relate to SOS sales to the unre- 
lated purchaser. 


4. U.S. Inland Insurance Expense Adjustment: 


SKF contests Commerce’s adjustment of USP for U.S. inland insur- 
ance expense. First, SKF claims that the expense was insignificant and 
should therefore have been disregarded, pursuant to 19 C.ER. 
§ 353.59(a) (1992). SKF asserts its U.S. inland insurance rate to be well 
within the guideline provided in 19 C.ER. § 353.59(a). Second, SKF as- 
serts Commerce inappropriately applied BIA. SKF states it omitted the 
requested information from the computer tape because it considered it 
insignificant, but reported the information in its Section B narrative re- 
sponse. SKF states Commerce unreasonably resorted to BIA because 
Commerce accepted SKF’s reporting both in the first review and in the 
preliminary results of the second review and did not request SFK to sup- 
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plement or correct its reporting. Finally, SKF alternatively argues that 
if the adjustment was warranted, Commerce used the incorrect in- 
formation by applying the insurance rate to unit price even though it 
had been reported as a percentage of inventory value. SKF’s Brief at 
42-45. 

SKF requests a remand with instructions to Commerce to either dis- 
regard SKF’s U.S. inland insurance or apply its rate to the reported base 
of inventory value. Jd. 

Commerce’s position is that the adjustment was reasonable and that 
its use and choice of BIA were reasonable as well, since SKF failed to pro- 
vide the information requested. Commerce asserts it alone has the dis- 
cretionary authority to disregard insignificant adjustments pursuant to 
19 C.ER. § 353.59(a) and, as there was clear evidence that inland insur- 
ance expenses existed, Commerce properly adjusted for them. Com- 
merce also claims its use of BIA was appropriate since it requested that 
SKF report the information under appropriately labeled variables. Al- 
though SKF did report the amount of inland insurance expense in its 
narrative response, it specifically refused to include the information in 
its computer tapes. Commerce asserts such non-compliance justifies the 
use of BIA and its choice of BIA (the U.S. inland insurance rate reported 
in SKF’s narrative submission applied to unit prices) was reasonable. 
Defendant’s Brief at 18-22. 

Defendant-intervenors Torrington and Federal-Mogul echo the argu- 
ments made by Commerce, pointing out that SKF had five months in 
which to correct the submitted information. Torrington’s Brief at 
22-27; Federal-Mogul’s Brief at 5-9. 

19 US.C. § 1677f-1(a) (1988) provides: 


For the purpose of determining United States price or foreign 
market value under sections 1677a and 1677b of this title, and for 
purposes of carrying out annual reviews under section 1675 of this 
title, the administering authority may— 

* 2 2% # * * * 


(2) decline to take into account adjustments which are insig- 
nificant in relation to the price or value of the merchandise. 
(Emphasis added.) 
19 C.FR. § 353.59(a) states: 


The Secretary may disregard adjustments to foreign market value 
which are insignificant. Ordinarily, the Secretary will disregard in- 
dividual adjustments having an ad valorem effect of less than 0.33 
percent, or any group of adjustments having an ad valorem effect of 
less than 1.0 percent, of the foreign market value. 

(Emphasis added.) 

Thus, the statute provides not only that Commerce is the appropriate 
authority to determine whether an adjustment is insignificant, but also 
that it is Commerce that has the discretion to determine whether or not 
to disregard an insignificant adjustment. This Court therefore finds 
that it was properly within Commerce’s discretion to determine wheth- 
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er the adjustment at issue was insignificant and whether or not to disre- 
gard it. SKF USA Inc.and SKF GmbH, 19CIT at__, Slip Op. 95-8 at 
11; SKF USA Inc.,19 CIT at __, Slip Op. 95-6 at 11. 

SKF assigned “zero” to its U.S. inland insurance variable on its com- 
puter tape. As a result, Commerce determined that: 


* * * SKF understated the amounts of U.S. inland insurance on its 
computer tape. We have used the factor provided by SKF [in the 
narrative portion of its questionnaire response] to calculate U’S. in- 
re ha ae and deducted this amount from U.S. price for the final 
results. 


Final Results, 57 Fed. Reg. at 28,398. 

The antidumping statute provides that, whenever a party refuses or is 
unable to provide information requested in a timely manner and in the 
form required, Commerce shall use BIA. 19 U.S.C. § 1677e(c) (1988). In 
this case, however, the record reveals that Commerce had not requested 
this information or, more accurately, instructed SKF not to report it on 
its computer tapes having reported it in its narrative response. Com- 
merce’s questionnaire specifically instructed: 


* * * omit any expense item for which the values for all sales are 
derived by applying the same factor or percentage to the value of 
another item. For example, if the per-unit direct advertising ex- 
pense amount is derived for all ESP sales by multiplying the unit 
price by three percent, do not include the direct advertising variable 
in your computer listing. Provide the factor or percentage, and the 
basis to which it should be applied, in your narrative response. 


Public Document No. 26, frame 1721, p. 15. U.S. inland insurance ex- 
pense was exactly such an expense item, reported as a percentage. SKF 
complied with the instructions, providing in its narrative response the 
applicable percentage and the item against which the percentage should 
be multiplied. It is uncontroverted that SKF provided this information 
in its narrative response. Therefore, this Court finds that Commerce 
should not have resorted to BIA. See SKF USA Inc. and SKF GmbH, 
19CIT at___, Slip Op. 95-8 at 12; see SKF USA Inc.,19CIT at__, 
Slip Op. 95-6 at 12. 

Having determined that it was not for SKF to decide whether its ex- 
pense was insignificant or should be disregarded and that Commerce 
should nonetheless not apply BIA, this Court must determine what in- 
formation should be applied for SKF’s U.S. inland insurance expense. 
Although SKF reported that the correct base to which SKF’s insurance 
rate should be applied was inventory value, Commerce applied the rate 
to unit price, calling it BIA. Commerce provided no explanation for 
choosing price over value or for rejecting the information provided by 
SKF. Upon consideration of the record, this Court can find no reason 
that Commerce should have chosen a price base in place of the cost base 
provided. Therefore, this Court finds that Commerce’s application of 
the U.S. inland insurance rate reported in SKF’s narrative submission 
to the unit price was not supported by substantial evidence. See SKF 
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USA Inc. and SKF GmbH, 19 CIT at __, Slip Op. 95-8 at 13; see SKF 
USA Inc., 19 CIT at ___, Slip Op. 95-6 at 13. This issue is hereby re- 
manded for Commerce to apply SKF’s U.S. inland insurance rate to in- 
ventory value. 


CONCLUSION 


For the foregoing reasons, this case is remanded to Commerce for in- 
clusion in its circumstance of sale adjustment “first level” indirect sel- 
ling expenses incurred by SKF which relate to SOS’s sales to unrelated 
purchasers; for correction of the home market indirect selling expense 
adjustment; and for application of SKF’s US. inland insurance rate to 
inventory value. Commerce’s determination is affirmed in all other re- 
spects. Remand results are due within ninety (90) days of the date this 
opinion is entered. Any comments or responses are due within thirty 
(30) days thereafter. Any rebuttal comments are due within fifteen (15) 
days of the date responses or comments are due. 
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Consolidated Court No. 93-09-00570-CVD 
On the general issue of privatization, British Steel plc, Usinas Siderurgicas de Minas 


Gerais, S.A., and Altos Hornos de Mexico, S.A. de C.V. have filed a joint motion for partial 
judgment on the agency record and supporting memoranda contesting Commerce’s pri- 
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vatization and repayment methodologies set forth in the General Issues Appendix ap- 
pended to Certain Steel Products from Austria, 58 Fed. Reg. 37,225, 37,259-73 (Dep’t 
Comm. 1993) (final determ.) (General Issues Appendix), as well as the application of those 
methodologies in Certain Steel Products from Brazil, 58 Fed. Reg. 37,295 (Dep’t Comm. 
1993) (final determ.) (Brazilian Final Determination), Certain Steel Products from Mexi- 
co, 58 Fed. Reg. 37,352 (Dep’t Comm. 1993) (final determ.) (Mexican Final Determina- 
tion), and Certain Steel Products from the United Kingdom, 58 Fed. Reg. 37,393 (Dep’t 
Comm. 1993) (final determ.) (British Final Determination). The Government of the 
United Kingdom of Great Britain and Northern Ireland, as plaintiff-intervenors, have 
filed a brief challenging the administrative determination on the issue of privatization in 
the British Final Determination, in support of the foreign producers’ motion. AK Steel 
Corporation, Bethlehem Steel Corporation, Geneva Steel, Gulf States Steel Incorporated 
of Alabama, Inland Steel Industries, Incorporated, Laclede Steel Company, LTV Steel 
Company, Incorporated, Lukens Steel Company, National Steel Corporation, Sharon 
Steel Corporation, U.S. Steel Group a Unit of USX Corporation, and WCI Steel, Incorpo- 
rated have filed a joint motion for partial judgment on the agency record and supporting 
memoranda contesting the General Issues Appendix as well as the application of the Gen- 
eral Issues Appendix in the Brazilian Final Determination, the Mexican Final Determina- 
tion, the British Final Determination, and Certain Steel Products from Germany, 58 Fed. 
Reg. 37,315 (Dep’t Comm. 1993) (final determ.) (German Final Determination). AG der 
Dillinger Hiittenwerke has moved for summary judgment in LTV Steel Co., Inc., et al. v. 
United States, Consol. Court No. 93-09-00568-CVD, one of the consolidated cases under 
the Court’s scheduling order governing this joint proceeding. 

On the general issue of privatization, Held: (1) Commerce’s privatization methodology 
as set forth in the General Issues Appendix and applied in the Brazilian Final Determina- 
tion, the Mexican Final Determination, the British Final Determination, and the German 
Final Determination, to the extent it states pre-privatization subsidies bestowed upon 
government corporations continue to be countervailable after all types of privatization 
transactions and that purchasers of discrete assets of subsidized corporations at arm’s 
length for fair market value based upon commercial considerations may be attributed 
with subsidies previously received by the subsidized seller corporations, is unlawful; 
(2) Commerce’s determination in the Mexican Final Determination, insofar as it pertains 
to the application of Commerce’s privatization methodology, is remanded pursuant to the 
instructions in this opinion and its accompanying order; (3) Commerce’s determination in 
the Brazilian Final Determination, insofar as it pertains to the application of Commerce’s 
privatization methodology, is remanded according to the instructions in this opinion and 
its accompanying order; (4) Commerce’s determination in the British Final Determina- 
tion, insofar as it pertains to the application of Commerce’s privatization methodology, is 
remanded according to the instructions contained in this opinion and its accompanying 
order; (5) Commerce’s determination in the German Final Determination, insofar as it 
pertains to Commerce’s application of its privatization methodology, is remanded accord- 
ing to the Court’s instructions in this opinion and its accompanying order; (6) the motion 
of AG der Dillinger Hitttenwerke for summary judgment in LTV Steel Co., Inc. et al. v. 
United States, Consol. Court No. 93-09-00568-CVD, is denied in all respects. 

On the general issue of the allocation methodology, plaintiffs Usinor Sacilor and Sollac 
and British Steel ple jointly move for partial judgment on the agency record pursuant to 
US. CIT R. 56.2 and for an order declaring that aspect of the General Issues Appendix ap- 
pended to Certain Steel Products from Austria, 58 Fed. Reg. 37,225, 37,225-31 (Dep’t 
Comm. 1993) (final determ.) (General Issues Appendix) pertaining to the allocation meth- 
odology employed by Commerce to amortize countervailable benefits as set forth in the 
General Issues Appendix and applied in the final countervailing duty determinations in 
Certain Steel Products from France, 58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final de- 
term.) and Certain Steel Products from the United Kingdom, 58 Fed. Reg. 37,393 (Dep’t 
Comm. 1993) (final determ.) to be unsupported by substantial evidence on the record and 
not otherwise in accordance with law. 

On the general issue of the allocation methodology, Held: The Court remands Certain 
Steel Products from France, 58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final determ.) to 


* At the time of the filing of this motion, AK Steel Corporation was named Armco Steel Company, L.P. 
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Commerce to reexamine the allocation methodology as employed therein and as explained 
in the General Issues Appendix for a case by case examination of the relevant commercial 
and competitive factors of the firms under investigation occasioned by receipt of the non- 
recurring subsidies at issue. After having examined such factors, Commerce is directed to 
determine if those factors, when examined with or without a proxy such as the IRS tax 
tables, lead to a method of allocating the benefits of nonrecurring subsidies that reason- 
ably reflects the commercial and competitive advantages enjoyed by the firms receiving 
such subsides. Insofar as the final determination in Certain Steel Products from the United 
Kingdom, 58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final determ.) is concerned, if Com- 
merce should find in its remand determination on the general issue of privatization that 
any party is liable for countervailing duties, Commerce is directed to reexamine the alloca- 
tion methodology as applied to those parties against whom countervailing duties have 
been assessed for a case by case examination of the relevant commercial and competitive 
factors of the firms under investigation occasioned by receipt of the nonrecurring subsi- 
dies at issue. After having examined such factors, Commerce is directed to determine if 
those factors, when examined with or without a proxy such as the IRS tax tables, lead toa 
method of allocating the benefits of nonrecurring subsidies that reasonably reflects the 
commercial and competitive advantages enjoyed by the firms receiving such subsides. 
Should Commerce find in its remand determination of Certain Steel Products from the 
United Kingdom, 58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final determ.) on the general 
issue of privatization that no parties are liable for countervailing duties, then the agency 
need not revisit the general issue of the allocation methodology. 

On the general issue of the grant methodology, plaintiffs Pohang Iron & Steel Company, 
Ltd., Usinas Siderurgicas de Minas Gerais, S.A., Usinor Sacilor, Sollac, and plaintiff-inter- 
venor Companhia Siderurgica Nacional jointly move for partial judgment on the agency 
record pursuant to U.S. CIT R. 56.2 and for an order declaring that aspect of the General 
Issues Appendix appended to Certain Steel Products from Austria, 58 Fed. Reg. 37,225, 
37,239-44 (Dep’t Comm. 1993) (final determ.) (General Issues Appendix) pertaining to the 
grant methodology employed by Commerce to countervail equity infusions into unequity- 
worthy companies as set forth in the General Isswes Appendix and applied in the final 
countervailing duty determinations in Certain Steel Products from Korea, 58 Fed. Reg. 
37,338 (Dep’t Comm. 1993) (final determ.), Certain Steel Products from Brazil, 58 Fed. 
Reg. 37,295 (Dep’t Comm. 1993) (final determ.), and Certain Steel Products from France, 
58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final determ.) to be unsupported by substantial 
evidence on the record and not otherwise in accordance with law and to remand these de- 
terminations for new determinations in accordance with law. 

On the general issue of the grant methodology, Held: Commerce’s abandonment of the 
rate of return shortfall methodology as set forth in the General Isswes Appendix is sus- 
tained as based upon substantial evidence on the record and as otherwise in accordance 
with law. Further, the grant methodology employed by Commerce to countervail equity 
infusions into unequityworthy companies as set forth in the General Issues Appendix is 
sustained as based upon substantial evidence on the record and as otherwise in accor- 
dance with law. 

On the general issue of the sales denominator, plaintiffs Usinor Sacilor, Sollac, GTS, and 
British Steel plc jointly move for partial judgment on the agency record pursuant to U.S. 
CIT R. 56.2 and for an order declaring that aspect of the General Issues Appendix ap- 
pended to Certain Steel Products from Austria, 58 Fed. Reg. 37,225, 37,231-36 (Dep’t 
Comm. 1993) (final determ.) (General Issues Appendix) pertaining to the appropriate 
sales denominator employed by Commerce as set forth in the General Issues Appendix and 
applied in the final countervailing duty determinations in Certain Steel Products from 
France, 58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final determ.) and Certain Steel Products 
from the United Kingdom, 58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final determ.) to be 
unsupported by substantial evidence on the record and not otherwise in accordance with 
law. Defendant-Intervenors move pursuant to U.S. CIT R. 12(f) for an order to strike cer- 
tain portions of plaintiffs’ reply brief and appendix. Additionally, defendant-intervenors 
move pursuant to U.S. CIT R. 12(f) for an order to strike plaintiffs’ supplemental memo- 
randum or in the alternative, for leave to expand defendant-intervenors’ supplemental 
memorandum. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 9, MARCH 1, 1995 


On the general issue of the sales denominator, Held: Commerce did not permit plaintiffs 
a reasonable opportunity to be heard on the issue of whether Commerce’s adoption of the 
presumption that subsidies are tied to domestic production for companies with multina- 
tional production in Commerce’s determination of the appropriate sales denominator is 
supported by substantial evidence on the record and is otherwise in accordance with law. 
Notwithstanding the deficiencies, if any, in Commerce’s determination of the appropriate 
sales denominator, the Court holds Commerce did not provide plaintiffs an adequate op- 
portunity to submit evidence to rebut the presumption erected by Commerce in its deter- 
mination of the appropriate sales denominator. The general issue of the sales denominator 
is remanded. Insofar as Certain Steel Products from France, 58 Fed. Reg. 37,304 (Dep’t 
Comm. 1993) (final determ.) is concerned, Commerce is directed to give interested parties 
notice and the opportunity to comment on the agency’s adoption of the tying presumption. 
If, after consideration of such comments Commerce determines the tying presumption is 
an appropriate means to calculate the sales denominator, the agency is ordered to give in- 
terested parties notice and the opportunity to submit evidence on the record for the pur- 
pose of rebutting the tying presumption. Commerce shall then examine the submitted 
evidence to determine whether it is sufficient to rebut the tying presumption. If Com- 
merce finds the evidence submitted is sufficient to rebut the tying presumption, the 
agency is directed to make all necessary and appropriate findings and calculations consis- 
tent with this opinion. Insofar as Certain Steel Products from the United Kingdom, 58 Fed. 
Reg. 37,393 (Dep’t Comm. 1993) (final determ.) is concerned, if Commerce should find in 
its remand determination on the general issue of privatization that any party is liable for 
countervailing duties, Commerce is directed to give interested parties against whom 
countervailing duties have been assessed notice and the opportunity to comment on the 
agency’s adoption of the tying presumption. If, after consideration of such comments 
Commerce determines the tying presumption is an appropriate means to calculate the 
sales denominator, the agency is ordered to give interested parties notice and the opportu- 
nity to submit evidence on the record for the purpose of rebutting the tying presumption. 
Commerce shall then examine the submitted evidence to determine whether it is suffi- 
cient to rebut the tying presumption. If Commerce finds the evidence submitted is suffi- 
cient to rebut the tying presumption, the agency is directed to make all necessary and 
appropriate findings and calculations consistent with this opinion. Should Commerce find 
in its remand determination of Certain Steel Products from the United Kingdom, 58 Fed. 
Reg. 37,393 (Dep’t Comm. 1993) (final determ.) on the general issue of privatization that 
no parties are liable for countervailing duties, then the agency need not revisit the general 
issue of the sales denominator. Defendant-Intervenors’ motion to strike certain docu- 
ments in plaintiffs’ reply brief is granted except that the challenged documents shall re- 
main as part of plaintiffs’ papers for the sole and limited purpose of establishing plaintiffs’ 
offer to produce evidence that may or may not rebut the tying presumption raised by Com- 
merce. Defendant-Intervenors’ motion to strike plaintiffs’ supplemental memorandum is 
denied. 

On the general issue of disproportionality, plaintiffs Dongbu Steel Company, Ltd., 
Pohang Iron & Steel Company, Ltd., Pohang Coated Steel Company, Ltd., Pohang Steel 
Industries Company, Ltd., and Union Steel Industries Company, Ltd. jointly move for par- 
tial judgment on the agency record challenging the issue of Commerce’s treatment of 
disproportionality for the purpose of evaluating the specificity of a potentially counter- 
vailable program in Certain Steel Products from Korea, 58 Fed. Reg. 37,338 (Dep’t Comm. 
1993) (final determ.). 


On the general issue of disproportionality, Held: Commerce’s final determination in 
Certain Steel Products from Korea, 58 Fed. Reg. 37,338 (Dep’t Comm. 1993) (final de- 
term.) is remanded so that Commerce may, consistent with this opinion, point out what 
evidence, if any, on the record demonstrates that Government of Korea programs existed 
during the period of investigation to specifically benefit respondent steel companies by 
giving them preferential access to domestic and foreign credit and explain its rationale. 
Commerce is further directed to calculate that benefit where applicable. 


(Dated February 9, 1995) 
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OPINION 


CaRMAN, Judge: The following actions were consolidated by order of 
the Court of International Trade (CIT) dated February 4, 1994: British 
Steel plc v. United States, Court No. 93-09-00550-CVD and Geneva 
Steel, et al. v. United States, Court No. 93-09-00572-CVD consolidated 
as British Steel ple v. United States, Consol. Court No. 
93-09-00550-CVD; Usinas Siderurgicas de Minas Gerais, S.A. v. 
United States, Court No. 93-09-00558-CVD, Gulf States Steel, Inc. of 
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Alabama, et al. v. United States, Court No. 93-09-00574—CVD, and Usi- 
nas Siderurgicas de Minas Gerais, S.A. v. United States, Court No. 
93-09-00578-CVD consolidated as Usinas Siderurgicas de Minas Ger- 
ais, S.A. v. United States, Consol. Court No. 93-09-00558-CVD; Inland 
Steel Industries, Inc., et al. vu. United States, Court No. 
93-09-00567-CVD, Usinor Sacilor, et al. v. United States, Court No. 
93-09-00588-CVD, Usinor Sacilor, et al. v. United States, Court No. 
93-09-00589-CVD, Usinor Sacilor, et al. v. United States, Court No. 
93-09-00590-CVD, and Usinor Sacilor, et al. v. United States, Court No. 
93-09-00591-CVD consolidated as Inland Steel Industries, Inc., et al. v. 
United States, Consol. Court No. 93-09-00567-CVD; LTV Steel Co., 
Inc., et al. v. United States, Court No. 93-09-00568-CVD, Thyssen Stahl 
AG, et al. v. United States, Court No. 93-09-00585-CVD, AG der Dil- 
linger Hiittenwerke v. United States, Court No. 93-09-00596-CVD, and 
Fried. Krupp AG Hoesch-Krupp and Krupp Hoesch Stahl AG v. United 
States, Court No. 93-09-00603-CVD consolidated as LTV Steel Co., Inc., 
et al. v. United States, Consol. Court No. 93-09-00568-CVD; Laclede 
Steel Co., et al. v. United States, Court No. 93-09-00569-CVD, Pohang 
Iron & Steel Co., Ltd. v. United States, Court No. 93-09-00579-CVD, 
Dongbu Steel Co. Ltd., et al. v. United States, Court No. 
93-09-00580-CVD, Dongbu Steel Co. Lid., et al. v. United States, Court 
No. 93-09-00581-CVD, and Pohang Iron & Steel Co., Ltd. v. United 
States, Court No. 93-09-00582-CVD consolidated as Laclede Steel Co., 
et al. v. United States, Consol. Court No. 93-09-00569-CVD; Lukens 
Steel Co., et al. v. United States, Court No. 93-09-00570-CVD, Altos 
Hornos de Mexico, S.A. de C.V. v. United States, Court No. 
93-09-00618-CVD, and Industrias Monterrey S.A. de C.V. v. United 
States, Court No. 93-09-00632-CVD consolidated as Lukens Steel Co., 
et al. v. United States, Consol. Court No. 93-09-00570-CVD;! and Gene- 
va Steel, et al. v. United States, Court No. 983-09-00566-—CVD and Fabri- 
que de Fer de Charleroi v. United States, Court No. 93-09-00599-CVD, 
consolidated as Geneva Steel, et al. v. United States, Consol. Court No. 
93-09-00566-CVD.? 

After several scheduling conferences and upon review and consider- 
ation of the minutes of the December 15, 1993, scheduling conference 
and upon agreement of all parties and pursuant to U.S. CIT R. 42(a), the 
Court entered the scheduling order governing the joint proceeding in 
the above-captioned cases. As a convenience to the parties, the Court 
used British Steel plc v. United States, Consol. Court No. 
93-09-00550-CVD to identify this joint proceeding and to establish the 
guidelines set forth in the February 18, 1994 scheduling order. In accor- 
dance with that order, the parties were jointly ordered to brief five gen- 


1 Industrias Monterrey S.A. de C.V. v. United States, Court No. 93-09-00632-CVD, was consolidated under Lukens 
Steel Co., et al. v. United States, Consol. Court No. 93-09-00570-CVD, by order of this Court on December 9, 1994. 


2 The Court notes that Empresa Nacional Siderurgica, S.A. v. United States, Court No. 93-09-00625-CVD, was also 
a part of this joint proceeding. See British Steel ple v. United States, Consol. Court No. 93-09-00550-CVD at 11 (CIT 
Feb. 18, 1994) (scheduling order). The Court further notes that the parties represented in Empresa Nacional Siderur- 
gica, S.A. v. United States, Court No. 93-09-00625-CVD, filed a voluntarily stipulated dismissal pursuant to which 
that action was dismissed on January 25, 1995. 
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eral issues which were divided into two groups. General Issues—Group 
One pertains to: (a) the Department of Commerce’s use of a fifteen-year 
allocation period to determine the benefit from several nonrecurring 
countervailable grants; (b) the Department of Commerce’s use of a 
grant methodology to countervail equity infusions into an unequity- 
worthy company whose shares are not publicly traded; and (c) the De- 
partment of Commerce’s treatment of privatization and restructuring 
regarding previously received subsidies, including the Department’s 
use of a repayment methodology. General Issues—Group Two pertains 
to: (a) the Department of Commerce’s determination of the appropriate 
sales denominator to be used in subsidy calculations when a respon- 
dent’s total sales include not only sales of domestically produced mer- 
chandise, but also sales of merchandise produced in one or more foreign 
countries; and (b) the Department of Commerce’s treatment of dispro- 
portionality for the purpose of evaluating the specificity of a potentially 
countervailable program. The Scheduling Order directed all questions 
of law and issues of fact regarding the five general issues to be briefed 
solely in the context of the briefs on these issues. All parties were prohib- 
ited from re-briefing or re-arguing any of these questions or issues in the 
context of the briefs on the country-specific issues. The Court has juris- 
diction over all of these matters pursuant to 28 U.S.C. § 1581(c) (1988). 


STANDARD OF REVIEW 


The appropriate standard for the Court’s review of a final determina- 
tion by Commerce is whether the agency’s determination is “unsup- 
ported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substantial 
evidence is something more than a ‘mere scintilla,’ and must be enough 
reasonably to support a conclusion.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. 
Cir. (T) 77, 810 F.2d 1137 (1987) (citations omitted). 

The Court must accord substantial weight to the agency’s interpreta- 
tion of the statute it administers. American Lamb Co. v. United States, 
4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986) (citations omitted). While 
Commerce has discretion in choosing one interpretation over another, 
“[t]he traditional deference courts pay to agency interpretation is not to 
be applied to alter the clearly expressed intent of Congress.” Board of 
Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 
368 (1986), cited in Ceramica Regiomontana, S.A., 10 CIT at 405, 636 F 
Supp. at 966 (“[T]his Court will not allow an agency, under the guise of 
lawful discretion, to contravene or ignore the intent of the legislature or 
the guiding purpose of the statute.”) (further citation omitted). 


SECTION ONE: PRIVATIZATION 
On the general issue of privatization, British Steel plc, Usinas Side- 
rurgicas de Minas Gerais, S.A., and Altos Hornos de Mexico, S.A. de C.V. 
(collectively “Foreign Producers”) have filed a joint motion for partial 
judgment on the agency record and supporting memoranda contesting 
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the General Issues Appendix appended to Certain Steel Products from 
Austria, 58 Fed. Reg. 37,225, 37,259-73 (Dep’t Comm. 1993) (final de- 
term.) (General Issues Appendix), as well as the application of the Gener- 
al Issues Appendix in Certain Steel Products from Brazil, 58 Fed. Reg. 
37,295 (Dep’t Comm. 1993) (final determ.) (Brazilian Final Determina- 
tion),? Certain Steel Products from Mexico, 58 Fed. Reg. 37,352 (Dep’t 
Comm. 1993) (final determ.) (Mexican Final Determination),* and Cer- 
tain Steel Products from the United Kingdom, 58 Fed. Reg. 37,393 
(Dep’t Comm. 1993) (final determ.) (British Final Determination).° The 
Government of the United Kingdom of Great Britain and Northern Ire- 
land, as plaintiff-intervenor, has filed a brief challenging the adminis- 
trative determination on the issue of privatization in the British Final 
Determination, in support of the Foreign Producers’ motion. 

AK Steel Corporation,® Bethlehem Steel Corporation, Geneva Steel, 
Gulf States Steel Incorporated of Alabama, Inland Steel Industries, In- 
corporated, Laclede Steel Company, LTV Steel Company, Incorporated, 
Lukens Steel Company, National Steel Corporation, Sharon Steel Cor- 
poration, U.S. Steel Group a Unit of USX Corporation, and WCI Steel, 
Incorporated (collectively “Domestic Producers”) have filed a joint mo- 
tion for partial judgment on the agency record and supporting memo- 
randa contesting the General Issues Appendix as well as the application 
of the General Issues Appendix in the Brazilian Final Determination, 
the Mexican Final Determination, the British Final Determination, and 


Certain Steel Products from Germany, 58 Fed. Reg. 37,315 (Dep’t 
Comm. 1993) (final determ.) (German Final Determination).' 

AG der Dillinger Hiittenwerke has moved for summary judgment in 
LTV Steel Co., Inc. et al. v. United States, Consol. Court No. 
93-09-00568-CVD, one of the consolidated cases under the Court’s 
scheduling order governing this joint proceeding. 


I. CERTAIN STEEL PRODUCTS FROM MEXICO 


BACKGROUND 


The Department of Commerce’s (Commerce) period of investigation 
(POI) of Altos Hornos de Mexico, S.A. de C.V. (AHMSA)® is calendar year 
1991. Mexican Final Determination, 58 Fed. Reg. at 37,354. The product 


3 Commerce amended the Brazilian Final Determination on August 17, 1993. See Certain Steel Products from Bra- 
zil, 58 Fed. Reg. 43,751 (Dep’t Comm. 1993) (order and am. final determ.). 


4 Commerce amended the Mexican Final Determination on August 17, 1993. See Certain Steel Products from Mexico, 
58 Fed. Reg. 43,755 (Dep’t Comm. 1993) (order and am. final determ.). 

5 Commerce amended the British Final Determination on August 17, 1993. See Certain Steel Products from the 
United Kingdom, 58 Fed. Reg. 43,748 (Dep’t Comm. 1993) (order and am. final determ.). 

6 At the time of the filing of this motion, AK Steel C orporation was named Armco Steel Company, L.P. The Court will 
refer to the company as AK Steel Corporation throughout this opinion. 

7 Commerce amended the German Final Determination on August 17, 1993. See Certain Steel Products from Germa- 
ny, 58 Fed. Reg. 43,756 (Dep’t Comm. 1993) (orders and am. final determ.) 

8 Three companies were involved in the Mexican Final Determination: Industrias Monterrey, S.A. de C.V.; Hojalatay 
Lamina, S.A. de C.V.; and AHMSA. Mexican Final Determination, 58 Fed. Reg. at 37,353. Because only the investiga- 


tion of AHMSA involves issues of privatization and Commerce’s privatization and repayment methodologies, the 
Court will address the final determination only as it pertains to AHMSA. 
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covered by Commerce’s investigation is certain cut-to-length carbon 
steel plate. Id. at 37,353.9 

In the Mexican Final Determination, Commerce confirmed its prelim- 
inary determination and found AHMSA equityworthy in 1977 and un- 
equityworthy from 1979 through 1987. Id. at 37,355. Commerce also 
found AHMSA unequityworthy for 1990 and 1991 and uncreditworthy 
from 1983 to 1986. Id. Commerce then concluded that the Government 
of Mexico was providing subsidies to AHMSA in certain years through 
various programs including equity infusions, assumption of debt, debt 
restructuring, short-term pre-export financing, short-term import fi- 
nancing, long-term loans, joint venture research and development, and 
pre-privatization lay-off financing. Id. at 37,356-61. 

Commerce also determined that AHMSA, a government-owned com- 
pany, was privatized: “In November 1991, the [Government of Mexico 
(GOM)] sold all of its ownership interest in AHMSA. Prior to privatiza- 
tion, AHMSA was almost entirely owned by the GOM. Since November 
1991, the GOM holds no stock in AHMSA.” Id. at 37,355. Accordingly, 
Commerce applied the privatization and repayment methodologies set 


forth in General Issues Appendix to the privatization of AHMSA. Com- 
merce explained, 


In these final determinations, we have decided that a portion of 
the price paid for a formerly government-owned company repre- 
sents partial repayment of prior subsidies. We calculated the por- 
tion of the purchase price attributable to repayment of prior 
subsidies. We then reduced the benefit streams for each of the prior 
subsidies by the ratio of the repayment amount to the net present 
value of all remaining benefits from those prior subsidies at the 
time of privatization * * *. The subsidies allocated to the POI for 
AHMSA reflect, where appropriate, the application of the privati- 
zation methodology. 


Id. at 37,355. 

The nature of the General Isswes Appendix is as follows. In the July 9, 
1993, issue of the Federal Register Commerce published a series of coun- 
tervailing duty (CVD) final determinations for twelve countries. Several 
broad methodological issues that were “not case-specific but rather gen- 
eral in nature” were common to many of the investigations involved in 
the twelve determinations. Certain Steel Products from Austria, 58 Fed. 
Reg. 37,217, 37,219 (Dep’t Comm. 1993) (final determ.). Commerce ad- 
dressed this situation by creating a General Issues Appendix, appended 
to the first determination in the series, in which Commerce set forth its 
positions and analyses and addressed interested party comments on the 
several general issues consisting of allocation, denominator, equity, pre- 
pension program issues, privatization, and restructuring. See generally 
General Issues Appendix, 58 Fed. Reg. at 37,225—73. Commerce then in- 


9 Certain corrosion-resistant carbon steel flat products were also covered by Commerce’s investigation as the inves- 
tigation related to Industrias Monterrey, S.A. de C.V. and Hojalata y Lamina, S.A. de C.V. Mexican Final Determination, 


58 Fed. Reg. at 37,353. As discussed, supra note 8, the Court will not address these aspects of Commerce’s 
investigation. 
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voked by reference and applied its methodologies as set forth in the Gen- 
eral Issues Appendix in each of the CVD determinations where those 
issues arose.! 

In the General Issues Appendix discussion of privatization, Com- 
merce set forth its methodology for analyzing the privatization of some 
or all of a government-owned company. General Issues Appendix, 
58 Fed. Reg. at 37,259-73. Commerce began by analyzing the nature of 
countervailable benefits and concluded that the relevant statutory au- 
thority, legislative history, judicial opinions, and Commerce’s regula- 
tions “do not permit” Commerce to take into account the use to which 
subsidies are put or their effect on the recipient’s subsequent perfor- 
mance. Id. at 37,260-61. Instead, CVD law requires Commerce “to 
countervail an allocated share of the subsidies received by producers, re- 
gardless of their effect * * *. [T]he statute embodies the irrebuttable 
presumption that subsidies confer a countervailable benefit upon goods 
produced by their recipients.” Jd. at 37,260. 

“Accepting that the CVD law does not require a subsidy bestowed on a 
steel producer to confer a demonstrable competitive benefit on that pro- 
ducer in order to be countervailable,” Commerce turned to the specific 
issue of privatization. Id. at 37,261 (internal quotations omitted). Com- 
merce rejected arguments that privatization automatically extin- 
guishes prior subsidies and concluded that such arguments are contrary 
to CVD law. Instead, under Commerce’s methodology, “some portion of 
the prior subsidies received by the seller ‘travel[s] (with the productive 
unit) to its new home.’”!! Jd. at 37,268. Commerce explained, 


[T]he countervailable subsidy (and the amount of the subsidy to be 
allocated over time) is fixed at the time the government provides 
the subsidy. The privatization of a government-owned company, per 
se, does not and cannot eliminate this countervailability * * *. [T]he 
statute does not permit the amount of the subsidy, including the al- 
located subsidy stream, to be reevaluated based upon subsequent 
events in the marketplace.” 


Id. at 37,263. 

Commerce, however, rejected arguments that after privatization, 
only a full repayment by the new company can extinguish past subsi- 
dies.!2 Instead, Commerce announced a repayment methodology: “[A] 


10 See, e.g., Certain Steel Products from Austria, 58 Fed. Reg. 37,217, 37,219 (Dep’t Comm. 1993) (final determ.); 
Certain Steel Products from Belgium, 58 Fed. Reg. 37,273, 37,274 (Dep’t Comm. 1993) (final determ.); Brazilian Final 
Determination, 58 Fed. Reg. at 37,296; Certain Steel Products from France, 58 Fed. Reg. 37,304, 37,305 (Dep’t Comm. 
1993) (final determ.); German Final Determination, 58 Fed. Reg. at 37,315; Certain Steel Products from Italy, 58 Fed. 
Reg. 37,327, 37,328 (Dep’t Comm. 1993) (final determ.); Certain Steel Products from Korea, 58 Fed. Reg. 37,338, 37,339 
(Dep’t Comm. 1993) (final determ.); Mexican Final Determination, 58 Fed. Reg. at 37,354; Certain Steel Products from 
New Zealand, 58 Fed. Reg. 37,366, 37,366-67 (Dep’t Comm. 1993) (final determ.); Certain Steel Products from Spain, 
58 Fed. Reg. 37,374, 37,375 (Dep’t Comm. 1993) (final determ.); Certain Steel Products from Sweden, 58 Fed. Reg. 
37,385, 37,386 (Dep’t Comm. 1993) (final determ.); British Final Determination, 58 Fed. Reg. at 37,394. 

a ‘Commerce established a minimum threshold for allocating subsidies because the agency determined it would be 

ratively infeasible to allocate subsidies to each individual asset. “In order to be considered a productive unit, 
the spun-off operation must be capable of (1) generating sales and (2) operating independently.” General Issues Appen- 
dix, 58 Fed. Reg. at 37,268. 

12 Commerce explained: “To adopt [that] rationale * * * would create a test that would elevate form over substance 
and produce incentives for foreign governments merely to alter the form of the privatization to satisfy this artificial 
distinction.” General Issues Appendix, 58 Fed. Reg. at 37,262. 
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private party purchasing all or part of a government-owned company 
(e.g., a productive unit) can repay prior subsidies on behalf of the compa- 
ny as part or all of the sales price * * *. [T]o the extent that a portion of 
the price paid for a privatized company can reasonably be attributed to 
prior subsidies, that portion of those subsidies will be extinguished.” Jd. 
at 37,262-63. 

Under Commerce’s repayment methodology, Commerce examines 
the proportion of the privatized company’s subsidies to the company’s 
net worth from 1977? to the date of privatization. Id. at 37,263. To cal- 
culate this proportion, Commerce takes the simple average of the ratios 
of subsidies to net worth for each year. Commerce averages those ratios 
to reach the “historical surrogate for the percent that subsidies consti- 
tute of the overall value, i.e., net worth of the company.” Jd. Commerce 
then multiplies the average ratio by the privatization purchase price “to 
derive the portion of the purchase price attributable to repayment of 
prior subsidies.” Jd. Finally, Commerce reduces “the benefit streams of 
the prior subsidies by the ratio of the repayment amount to the net pres- 
ent value of all remaining benefits at the time of privatization.” Id. 


CONTENTIONS OF THE PARTIES 
A. The Foreign Producers: 


The Foreign Producers contend that Commerce erred by not finding, 
as compelled by the evidence, “that the production of a company that 
has been privatized in an arm’s-length transaction or otherwise at mar- 
ket value is not subsidized by reason of pre-privatization grants or other 
untied capital subsidies that may have been provided to the state-owned 
enterprise.” (Resp’ts’ J. Br. in Supp. of Mot. for Partial J. on R., Vol. I at 
2). The Foreign Producers contend that the true inquiry here is a statu- 
tory one. To impose a countervailing duty under 19 U.S.C. § 1671(a)(1), 
Commerce must find a benefit to the company under investigation. Ac- 
cording to the Foreign Producers, the benefit from a subsidy is a finan- 
cial one, that is, the benefit of operating with funds for which the 
recipient does not have to pay market price. Because the companies at 
issue were privatized at arm’s length, the fair market value paid in- 
cluded the payment, at market price, of the value of the subsidies. Thus, 
the Foreign Producers contend, 


A privatized company operating with full, market-oriented capital 
costs does not have an artificial, subsidized cost of capital as did the 
state-owned enterprise. Its production does not realize any such 
subsidy benefits and, accordingly, there is no basis under the stat- 
ute for [Commerce] to determine that such production “is subsi- 
dized” because of those past subsidy funds. 


(Id. at 40). 


The Foreign Producers further contend that Commerce, contrary to 
law, erected an “irrebuttable presumption that no subsequent event— 


13 Commerce explained that it used 1977 as a measuring point because it was “the earliest point at which subsidies 
with benefits remaining countervailable in this investigation could have been bestowed.” General Issues Appendix, 
58 Fed. Reg. at 37,263. 
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including a privatization—can affect a subsidy allocation stream 
created by the Department under its methodology for allocating subsi- 
dies over time.” (Id. at 50). The Foreign Producers argue that no basis to 
erect such a presumption exists in the statute. Furthermore, they con- 
tend, the presumption contradicts the non-punitive nature of counter- 
vailing duties intended by Congress and is inconsistent with judicial 
precedent and Commerce’s own practice. Moreover, the Foreign Pro- 
ducers argue, under the irrebuttable presumption the value of counter- 
vailable benefits attributed to the privatized company exceeds the 
market value of the entire company in some cases. 

Alternatively, the Foreign Producers contend that if the Court ulti- 
mately affirms Commerce’s determination concerning the countervail- 
ability of privatized companies for pre-privatization subsidies, the 
Court should hold Commerce’s repayment methodology arbitrary and 
capricious. The Foreign Producers claim Commerce adopted this meth- 
odology without notice and comment, the preclusion of which is suffi- 
cient to justify a remand. Furthermore, they claim, the repayment 
methodology contains fundamental flaws rendering the methodology 
arbitrary and capricious. 

With regard to the privatization of AHMSA, the Foreign Producers!* 
admit that Commerce made no specific finding regarding whether 
AHMSA was privatized at arm’s length. (AHMSA’s Resp. to Ct.’s Ques- 
tions at 1). The Foreign Producers contend, however, “the evidence on 
the record demonstrates that the privatization of AHMSA was accom- 
plished through a fair, open and transparent, competitive auction * * *. 
The privatization was * * * a non-preferential arm’s-length transac- 
tion.” (Id.). Therefore, because the purchaser “paid fair market value 
for the items it purchased in a fair and competitive auction, it fully paid 
for the entire value it received * * *. [T]here is no basis for finding that 
[the purchaser] or its steel-making operations were in any way subsi- 
dized.” (Resp’ts J. Br. in Supp. of Mot. for Partial J. on R., Vol. I] Tab B at 
13). 

Furthermore, in their response to this Court’s post-oral argument 
questions, the Foreign Producers contend Commerce “found that the 
post-privatization entity was fundamentally different” from pre-privat- 
ization AHMSA. (AHMSA’s Resp. to Ct.’s Questions at 4). The Foreign 
Producers claim “[a]s [Commerce] recognized, the privatization created 
anew consolidated * * * entity, which had to be treated as a ‘single busi- 
ness enterprise.’ This new consolidated entity was clearly different from 
the pre-privatization state-owned entity—of which [the purchaser] had 
not been a part.” (Id. (quoting General Issues Appendix, 58 Fed. Reg. at 
37,262)). To support these assertions, the Foreign Producers maintain 
that “facts demonstrate that the new entity created by the privatization 


14 The Foreign Producers’ Memorandum in Support of Their Motion for Partial Judgment on the Agency Record 
includes individual submissions by AHMSA, Usinas Siderurgicas de Minas Gerais, S.A. (USIMINAS), and British Steel 
ple. See Resp’ts J. Br. in Supp. of Mot. for Partial J. on R., Vol. II. Additionally, AHMSA submitted an individual response 
to this Court’s post-oral argument questions concerning privatization. This opinion, however, will refer textually to all 
submissions made by Foreign Producers, collectively or individually, as made by Foreign Producers. 
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process was physically different from the entity that existed before.” 
(Id.). Furthermore, even if no physical changes occurred, “privatization 
would still have made a fundamental change in the company * * *. [T]he 
payment of the purchase price by [the purchaser] in the privatization 
imposed new costs and obligations on AHMSA” thus eliminating any 
continuing benefit from pre-privatization subsidies. (Id. at 5 (footnote 
omitted)). 


B. The Domestic Producers: 


The Domestic Producers contend Commerce properly determined in 
its final determinations that privatization itself does not render non- 
countervailable subsidies bestowed upon government-owned compa- 
nies prior to privatization. (Pls.’ J. Br. in Supp. of Mot. for J. on R. at 20). 
Instead, the Domestic Producers challenge as unsupported by substan- 
tial evidence and not in accordance with law Commerce’s determination 
that privatization could result in a partial repayment of pre-privatiza- 
tion subsidies. (Id. at 20). 

The Domestic Producers contend that CVD statutes do address re- 
payment of subsidies and issues raised by privatization. According to 
the Domestic Producers, the CVD statutes require Commerce to coun- 
tervail subsidies provided and specifically limit the instances in which 
Commerce may decrease subsidies otherwise countervailable. The spe- 
cific instances allowing for offsets do not include repayment as a result 
of privatization. 

In addition to contending that Commerce did not act in accordance 
with law, the Domestic Producers argue Commerce’s “interpretation of 
the statute as requiring the conclusion that subsidies are partially re- 
paid as a result of privatization at fair market value is not reasonable.” 
(Id. at 31). According to the Domestic Producers, Commerce’s inter- 
pretation is inconsistent with both Commerce’s conceptual models of 
subsidies and its practice of not considering “subsequent events” in cal- 
culating the amount of duties imposed. (Id. at 36). Furthermore, Com- 
merce’s repayment methodology ignores the fact that, in a privatization 
by sale of stock, “[aJll that change[s] hands [are] literally ‘pieces of pa- 
per,’ the certificates evidencing ownership of the company. The compa- 
ny itself [is] not affected by the privatization in and of itself.” (Id. at 42). 
Because “[e]ach of the transactions at issue here involved the sale by a 
government of stock in a state-owned company to private investors,” 
none of the subsidies were repaid. (Id. at 42). The Domestic Producers 
also contend that the repayment methodology itself is fundamentally 
flawed on both legal and economic grounds. 

Finally, while the Domestic Producers agree with Commerce’s deter- 
mination that in a corporate restructuring a portion of those subsidies 
allocable to the various productive units “travels” with the units, the 
Domestic Producers dispute the manner in which those subsidies are al- 
located across the various corporate entities benefitted. Specifically, the 
Domestic Producers dispute Commerce’s use of relative asset values as 
the basis for allocating the subsidies. Citing the inherent subjectivity of 
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asset valuations and their susceptibility to manipulation, the Domestic 
Producers argue that Commerce must use sales values in its 
calculations. 

With regard to the privatization of AHMSA, the Domestic Producers 
contend Commerce’s determination that AHMSA’s privatization could 
result in a partial repayment of pre-privatization subsidies is not sup- 
ported by substantial evidence and is not otherwise in accordance with 
law. See id. at 2, 13-14." As to the privatization transaction itself, the 
Domestic Producers “make no representations as to whether [any of] 
the privatization transactions occurred at fair market value, because it 
is not relevant to the law, which does not concern itself with whether the 
new shareholders benefit as a result of the change in the subsidized com- 
pany’s ownership.” (AK Steel Corp., et al., Answers to Ct.’s Questions at 
3). 

The Domestic Producers do contend, however, that AHMSA is “in all 
material and commercial respects the same” company that received pre- 
privatization subsidies. (Id. at 4 (stating that all of “the companies un- 
der investigation are in all material and commercial respects the same 
companies that received the subsidies”)). In the case of AHMSA, “the 
privatization[ ]* * *involveda straightforward sale of shares.” (Id. at 
17). In fact, “all of the privatizations under review here involved the sale 
of shares in the company that had received subsidies, so that the compa- 
ny continued in existence and operations were completely uninter- 


rupted or changed under the new ownership.” (Id. at 16-17). 


C. The Department of Commerce: 


Commerce contends that although neither the statutes nor the legis- 
lative history provides specific guidance on the issue of privatization, 
Congress “has directed Commerce to countervail subsidized imports 
when it is determined that a domestic industry has been injured by rea- 
son of such imports.” (Def.’s Br. in Opp’n to Mots. for J. on R. at 10-11). 
Accordingly, Commerce reasonably continued to countervail subsidies 
of public corporations subsequent to the privatizations of those 
corporations. 

Commerce maintains it has broad authority both to interpret CVD 
statutes and to pursue subsidies. Commerce defends its “irrebuttable 
presumption” as reflective of the basic concept that subsidies confer 
countervailable benefits. (Id. at 77-100). Furthermore, Commerce con- 


15 The Domestic Producers have not made this statement directly. The Domestic Producers inform this Court, how- 
ever, that they challenge both the Mexican Final Determination and whether Commerce’s “determination that the pri- 
vatization of a state-owned company could result in the partial repayment of subsidies bestowed upon the company 
before its privatization was without support of substantial evidence, and was otherwise contrary to law.” (Pls.’ J. Br. in 
Supp. of Mot. for J. on R. at 2; see also id. at 13-14 (setting forth the facts of the Mexican Final Determination)). 

16 The Court notes that the Domestic Producers did argue in the underlying investigation that AHMSA was not sold 
at fair market value. See General Issues Appendix, 58 Fed. Reg. at 37,264; AK Steel Corp., et al., Answers to Ct.’s Ques- 
tions at 3n.4. The Domestic Producers argued that AHMSA’s auction sale price “was not the fair market value of AHM- 
SA because the highest bid did not win the auction * * *. [Bly considering promises of post-privatization investment, 
the GOM considered factors other than the fair market value of AHMSA * * *. [T]he highest bid selected was not the 
highest cash bid.” General Issues Appendix, 58 Fed. Reg. at 37,264. The Domestic Producers explain to this Court, how- 
ever, that their argument below “was made solely in response to the Mexican Producers’ claim; the issue is not germane 
under [Commerce’s] privatization/repayment methodology or Domestic Producer’s [sic] position on the legal conse- 
quences of a change in ownership.” (AK Steel Corp., et a/., Answers to Ct.’s Questions at 3 n.4). 
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tends, Congress intended the agency to countervail subsidies aggres- 
sively. Using its broad statutory authority and in accordance with 
congressional intent, Commerce determined it must measure subsidies 
on the date those subsidies are bestowed. The statutory scheme does not 
require Commerce to remeasure the competitive benefits of subsidies 
due to subsequent events such as privatization. Commerce argues that 
contrary to this Court’s opinions in Saarstahl, AG v. United States, 
18CIT__, 858 F Supp. 187 (1994), and Inland Steel Bar Co. v. United 
States,18CIT__, 858 F. Supp. 179 (1994), legislative history clearly 
shows Congress did not want Commerce to engage in an “effects” analy- 
sis. Instead, Commerce reasons: 


When untied subsidies are bestowed upon a company, they are 
presumed to benefit the entire company and are allocated across 
the total sales of the company. This means, in effect, that each of the 
various productive parts of the subsidized company derive benefits 
from those subsidies. Therefore when a company is sold, those pre- 
viously bestowed subsidies continue to be allocable to it. 


(Def.’s Br. in Opp’n to Mots. for J. on R. at 14). 

Commerce further argues it reasonably concluded that “because a 
portion of the value of the company is due to prior subsidies, it was rea- 
sonable to consider that some or all of the sale price could constitute re- 
payment for those prior subsidies.” (Id. at 15). Commerce contends its 
repayment concept does not contradict Commerce’s position that it is 
not required to take into account subsequent effects. Rather, Commerce 
argues, the repayment methodology “merely represents an allocation of 
the remaining unamortized subsidies between the seller * * * and the 
private purchaser.” (Id.). 

Finally, Commerce defends its use of asset values as the basis for allo- 
cating subsidies to a productive unit of a government-owned company 
when that unit is sold to a private party. (Id. at 71-77). Commerce ex- 
plains that because its definition of a productive unit does not require a 
unit to be a profit center, “the value of a productive unit’s sales may not 
be identifiable.” (Id. at 76 (citing General Issues Appendix, 58 Fed. Reg. 
at 37,268)). In order to eliminate the necessity of artificially construct- 
ing a productive unit’s sales value, Commerce reasonably chose to use 
book value for assets. (Id.). 

With regard to AHMSA, Commerce maintains that AHMSA was pri- 
vatized by a bidding process through which “the Government of Mexico 
sold all of its ownership interest in AHMSA in November 1991.” (Id. at 8 
(citing the Mexican Final Determination, 58 Fed. Reg. at 37,355)). Gru- 
po Acerero del Norte (GAN), the purchaser of AHMSA, “is a holding 
company formed by a group of private investors for the purpose of pur- 
chasing AHMSA.” (Def.’s Resp. to Ct.’s Questions at 13). Commerce 
maintains “[t]he record reflects that the privatization represented a 
complete transfer of assets from the GOM to [GAN], the ultimate pur- 
chaser.” (Id. at 6-7). 
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Commerce, however, makes no specific assertions concerning wheth- 
er AHMSA’s privatization was effected through an arm’s-length trans- 
action. (Id. at 2, 3).17 Instead, Commerce maintains that in all of the 
determinations under review, its “principal concern was whether a le- 
gitimate sale had taken place.” (Id. at 2). Commerce explains, 


Commerce applied its privatization methodology only in instances 
where there were legitimate sales. Commerce stated that a legiti- 
mate sale ‘must involve unrelated parties, one of which must be pri- 
vately owned.’ Given this focus, Commerce made no specific 
findings that the privatizations in the Brazil, Germany, Mexico, and 
United Kingdom certain steel CVD investigations were necessarily 
of arm’s-length transactions. 


(Id. at 2 (citations to the General Issues Appendix omitted)). 

While making no specific assertion concerning whether AHMSA’s 
privatization was at arm’s length, Commerce does, however, contend 
that “the record reflects that the GOM sold AHMSA to the lower bidder 
in terms of cash received.” (Id. at 3). Commerce explains that because 
the Mexican Government was concerned with production of quality 
steel for domestic use, the GOM’s bid valuation methodology valued 
post-privatization committed investment at 50% of the investment. (Id. 
at 3-4). As a result, “[t]he cash portion of the winning bid was lower 
than the cash amount offered by the losing bid.” (Id. at 4). 


DISCUSSION 

The threshold issue this Court must determine is whether, if AHMSA 
was privatized, Commerce properly determined subsidies previously be- 
stowed upon AHMSA continued to be countervailable after AHMSA’s 
privatization. For the reasons that follow, the Court remands to Com- 
merce to reconsider its determination in light of the Court’s analysis in 
this opinion. 

In Saarstahl, AG v. United States, 18 CIT ____, 858 F. Supp. 187 
(1994), this Court examined the issue of whether pre-privatization sub- 
sidies bestowed upon a government-owned corporation could be attrib- 
uted to a purchaser after privatization through an arm’s-length 
transaction. This Court pointed to the non-punitive nature of the CVD 
laws’ legislative intent requiring Commerce to use reasonable methods 
of allocating the value of subsidies and to relate “the benefit of the com- 
mercial advantage to the recipient.” Saarstahl,18 CIT at _—, 858 F. 
Supp. at 193 (quoting H.R. Rep. No. 317, 96th Cong., 1st Sess. 75 (1979) 
and citing S. Rep. No. 249, 96th Cong., 1st Sess. 85-86 (1979) (Methods 
for allocating the value of non-recurring subsidy grants or loans must be 
“based on the commercial and competitive benefit to the recipient as a 
result of the subsidy.”) (emphasis added)). 

Accordingly, this Court concluded that a new owner who pays fair 
market value for a productive unit cannot be the “recipient” of a subsidy 


17 In fact, in the General Issues Appendix, Commerce states that “[g]iven the Department’s methodology, petition- 
ers’ and respondents’ concerns regarding whether or not the sale of AHMSA was at a fair market price are irrelevant.” 
General Issues Appendix, 58 Fed. Reg. at 37,264. 
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because the buyer has paid for all that it is to receive. Id. at , 858 F. 
Supp. at 193. In other words, by paying fair market value for al all it has 
received the new owner has not gained any recognizable!® commercial 
or competitive benefit as a result of the transaction. Therefore, if Com- 
merce were permitted to countervail a purchaser who has paid fair mar- 
ket value, Commerce’s actions would directly violate the overriding 
purpose of the CVD laws “to assess countervailing duties against those 
goods entering the U.S. on an uneven playing field.” Id. at , 858 F. 
Supp. at 194 (emphasis added) (citing British Steel Corp. v. United 
States, 9 CIT 85, 95, 605 F. Supp. 286, 294 (1985) (further citations 
omitted)). 

Further analysis of the CVD statutes supports this Court’s analysis in 
Saarstahl and gives the Court the opportunity to further articulate its 
reasoning and holding in Saarstahl. Precedent informs this Court that 
“if the statute is silent or ambiguous with respect to the specific issue, 
the question for the court is whether the agency’s answer is based on a 
permissible construction of the statute.” Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 843 (1984) (footnote 
omitted). In its review of the agency’s answer, “a court may reject an 
agency interpretation that contravenes clearly discernible legislative 
intent,” but “its role when that intent is not contravened is to determine 
whether the agency’s interpretation is ‘sufficiently reasonable.’” Grupo 
Industrial Camesa v. United States, 18CIT__—,_—_—«r 8533 F Supp. 440, 
442 (1994) (quoting American Lamb Co. v. United States, 4 Fed. Cir. (T) 
47, 54, 785 F.2d 994, 1001 (1986) (citations omitted)). 

The statutory authority governing countervailing duties does not 
speak directly to privatization and the imposition of countervailing du- 
ties upon privatized corporations. In fact, congressional input is sorely 
lacking. Commerce has virtually no statutory framework under which 
to administer the CVD laws with respect to the complex and universally 
important issue of privatization.!? However, as this Court discussed in 
Saarstahl and reiterates above, congressional intent concerning the 
overriding purpose of the CVD laws as a whole is clearly discernible. 
Commerce’s interpretation of the CVD statutes to allow the counter- 
vailing of pre-privatization subsidies bestowed upon government- 


18 While one may argue that the new owner has received a commercial and/or competitive benefit because the oppor- 
tunity to purchase the assets would not have existed but for the foreign government’s organization and subsidization of 
the government-owned corporation, the Court notes Commerce has rejected this line of argument. In the General Is- 
sues Appendix, Commerce addressed party comments as follows: 

Petitioners have argued that subsidies cannot be expunged through privatization because the distortion created 
by past subsidization still continues (lives on) in the productive capacity of the company * * *. In their view such 
assets would not have existed except for the bestowal of subsidies. Therefore, privatization, because it cannot now 
re-allocate to their most efficient use the resources used in the past which created the capacity at issue, can have no 
effect on prior subsidies. The distortion continues even — a purchaser pays a — price, p' recisely because 
the excess capacity continues to exist in the company the after privatization exactly as it ad the pt before. 
* * * We disagree with petitioners’ position. While the cw law contains an erchobeabls presumption that sub- 
sidies bestow a competitive benefit upon the production of a company, it does not follow that the statute requires us 
to somehow “correct” market distortions which may have occurred due to the provision of subsidies, beyond coun- 
tervailing the benefits received. The CVD law is designed to provide remedial relief as a result of subsidies; it is not 
intended to recreate the ex ante conditions that existed prior to the b | of such subsidies * * *. The fact that 
= — capacity may have been created or continues to exist is an irrelevant inquiry and beyond the scope of 
the 
General Issues Appendix, 58 Fed. Reg. at 37,264. 


19 See infra note 34. 
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owned corporations after any and all types of privatization transactions 
can result in punitive duties directly violative of that congressional pur- 
pose. Additionally, even if Commerce’s interpretation did not contra- 
vene clearly discernible legislative intent, for the reasons that follow, 
Commerce’s interpretation of what little statutory framework is rele- 
vant to privatization is unreasonable. 

In 19 U.S.C. § 1677, Congress defines “subsidy” in part as follows: 


(A) In general 
The term “subsidy” has the same meaning as the term “bounty or 
grant” as that term is used in section 1303 of this title, and includes, 
but is not limited to, the following: 
* * * * * * * 


(ii) The following domestic subsidies, if provided or required 
by government action to a specific enterprise or industry, or 
group of enterprises or industries, whether publicly or private- 
ly owned and whether paid or bestowed directly or indirectly 
on the manufacture, production, or export of any class or kind 
of merchandise: 

(I) The provision of capital, loans, or loan guarantees on 
terms inconsistent with commercial considerations. 

(II) The provision of goods or services at preferential 
rates. 

(III) The grant of funds or forgiveness of debt to cover 
operating losses sustained by a specific industry. 


(IV) The assumption of any costs or expenses of 
manufacture, production, or distribution. 
19 U.S.C. § 1677(5)(A) (1988). 
In 19 U.S.C. § 1677, Congress sets forth the following rule concerning 
subsidies: 


(B) Special rule 

In applying subparagraph (A), the administering authority, in 
each investigation, shall determine whether the bounty, grant, or 
subsidy in law or in fact is provided to a specific enterprise or indus- 
try, or group of enterprises or industries * * *. 


19 U.S.C. § 1677(5)(B) (1988); see also 19 U.S.C. § 1671(a)(1)(B) (1988) 
(discussing the administering authority’s determination of whether a 
relevant entity “is providing, directly or indirectly, a subsidy”). 

While these statutory provisions do not speak directly to the privati- 
zation issue, Congress has worded § 1677(5)(B) such that the adminis- 
tering authority must determine if a subsidy is provided “to a specific 
enterprise or industry, or group of enterprises or industries.” This im- 
plies that the recipient of a subsidy must be a person or artificial person, 
such as a corporation carrying on a specific enterprise or industry, capa- 
ble of holding a property interest such as a subsidy. Indeed, this was con- 
ceded by parties including the government at oral argument. See, e.g., 
Tr. at 496-97, 530. Contrary to the government’s argument, a subsidy 
cannot be provided to a “productive unit” or “travel” with it unless the 
“productive unit” is itself an artificial person capable of receiving a sub- 
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sidy. To reason otherwise leads to absolute absurdity. Who would sug- 
gest, for example, that a subsidy could be provided to an inanimate 
object such as a chair. 

If a subsidy recipient, then, must be capable of receiving a subsidy, 
when a foreign government bestows a subsidy upon a corporation, it fol- 
lows logically that the corporation, and not the corporation’s individual 
assets, receives the subsidy. In other words, it is with the corporation 
and not its several parts that the subsidy resides. Accordingly, as dis- 
cussed in Saarstahl, when a purchaser pays fair market value in an 
arm’s-length transaction based upon commercial considerations for an 
asset or several assets of a subsidized corporation, the purchaser re- 
ceives no gift or subsidy at all because the purchaser paid full monies 
worth.”° Furthermore, the subsidy cannot travel with the asset or sever- 
al assets because the asset or several assets did not receive the subsidy; 
the corporation received the subsidy.2! Therefore, the subsidy continues 
to reside in the subsidized asset-selling corporate entity as holder of the 
subsidy benefits received.?2 


20 The purchaser cannot be the recipient of a subsidy because by paying fair market value for an asset or assets of a 
subsidized corporation the private purchaser does not receive “(t]he provision of capital, loans, or loan guarantees on 
terms inconsistent with commercial considerations,” “[t]he provision of goods or services at preferential rates,” “(t]he 
grant of funds or forgiveness of debt to cover operating losses sustained by a specific industry,” “[t]he assumption of any 
costs or expenses of manufacture, production, or distribution,” or any other commercial or competitive benefit consti- 
tuting a subsidy. 19 U.S.C. § 1677(5)(A)(ii)(D)-(IV) (1988). 

It could be argued that in an arm’s-length transaction a purchaser of one or several assets of a subsidized corporation 
could discount its purchase price for “subsidies liability under the CVD laws” and therefore the subsidies could be ac- 
counted for in this manner. Congress could have but did not authorize such a result. In fact, Congress does not appear to 
ever have considered it. Furthermore, it would seem such an approach would cause ponderous burdens upon the free 
flow of commerce. One can only contemplate the frustrations of subsequent bona fide purchasers for value as they ne- 
gotiate to buy one or several assets, absent recording statutes, in trying to evaluate actual and/or inchoate CVD liabili- 
ties. What if the last owner did not trade with the United States but the new owner plans to do so? One can imagine 
valuation problems especially where there is no statutory guidance. Absent express congressional authorization this 
Court observes Commerce would be wise to avoid such an approach. 

21 One could argue, however, that a subsidy, once bestowed upon a corporation, attaches to the assets of the corpora- 
tion much like a lien or a mortgage. This way, when a purchaser buys a corporation’s asset or assets, the countervailing 
duty liability could “travel” with that asset or assets. Thus, through its purchase, the purchaser has, in a sense, taken 
subject to or assumed the countervailing duty liability. 

Of course, mortgage liens, mechanic liens, vendor liens, and other such liens are authorized by statute. There is no 
statutory authorization for such treatment of CVD actual or inchoate liability. It would seem that such a mechanism 
would be extremely cumbersome and would impede the free flow of commercial activity. In any event, unless Congress 
chooses to enact such a statutory scheme, this Court will not allow Commerce, absent authority from Congress, to ad- 
ministratively create one. Therefore, this Court completely rejects such an analysis. 


22 The Court notes that in a recent General Agreement on Tariffs and Trade (GATT) Panel ruling, the European 
Community argued a position consistent with the Court’s analysis here. See United States—Imposition of Countervail- 
ing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in France, Germany and the 
United Kingdom: Report of the Panel 11 137-44 (Oct. 14, 1994) (GATT Panel Ruling). In that ruling, a GATT Panel 
examined Commerce’s countervailing of United Engineering Steels Limited (UES), ajoint venture company formed by 
British Steel Corporation (British Steel), a government-owned company, and Guest, Keen & Nettlefolds (GKN), a pri- 
vate company. Jd. at 1 16. Both British Steel and GKN contributed “productive units,” accounts receivables, cash, and 
inventories in return for shares in UES. Jd. Commerce had determined a portion of subsidies received by British Steel 
prior to the formation of UES were attributable to UES because UES had acquired one of British Steel’s “productive 
units.” Id. 1407 (quoting Certain Hot-Rolled Lead and Bismuth Carbon Steel Products from the United Kingdom, 
58 Fed. Reg. 6237, 6238-40 (Dep’t Comm.) (final determ.)). 

The European Community (EC) argued in part that under the Preamble and Article 11 of GATT 

a benefit must be shown to exist to an entity before that entity could be considered to be subsidized * * *. The EC 
was of the view that * * * the fact that UES had paid a market price for the assets in an arm’s length transaction 
meant that UES did not benefit from the subsidies provided to the previous owner of the assets and thus precluded 
any possibility of a pass through of those subsidies to UES. A private company which paid market value to purchase 
an asset from a subsidized state-owned company had no competitive advantage over other companies. 
Id. at 1413. The EC’s general arguments concerning the purchase of a government-owned company’s assets in an 
arm’s-length transaction, as long as the sale is for fair market value based upon commercial considerations, are consis- 
tent with the Court’s analysis in this opinion. The GATT Panel, however, made no pronouncements on whether the 
sale of a “productive unit” at market price precludes a “pass-through” of previously-bestowed subsidies. Jd. at 1 427. 
Instead, the GATT Panel ultimately determined that because Commerce had not taken into account the purchase price 
paid by UES for the productive unit, Commerce’s finding “of a ‘pass through’ of subsidies from [British Steel] to UES 
was not a sufficient basis to support a finding, required under Article 1 of [GATT], that a subsidy was bestowed on the 
production of merchandise by UES.” Id. at 1 429. 
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As discussed implicitly in Saarstahl, a different result may arise de- 
pending upon what is purchased and the nature of the purchase transac- 
tion. For example, where a purchaser buys all or part of a subsidized 
corporation through a simple stock purchase, the purchaser is buying 
an interest in the very entity in which the subsidy resides under 
§ 1677(5)(B). The stock purchase merely evidences a change in the iden- 
tity of the shareholders who hold ownership interests in the subsidized 
corporation.?* The stock purchase does not affect the life or nature of the 
corporate entity purchased.‘ In other words, the entity that received 
the subsidy continues to survive as does Commerce’s authority to coun- 
tervail that entity. Contrary to Commerce’s position, Commerce does 
not have the ability to countervail in such a situation because subsidies 
“travel.” Rather, Commerce has the ability to countervail because the 
subsidy continues to reside in the entity in which the subsidy was be- 
stowed and because the subsidy and the entity continue to exist. 

Commerce has consistently maintained that it does not measure the 
effects of subsidies once they have been determined by Commerce.”® In 
other words, subsequent events are irrelevant. This Court, for the pur- 
poses of this proceeding, has no quarrel with that practice.2° The ques- 
tion confronting the Court is not the measurement of the subsidies, but 
the question of the location of the subsidies after privatization has taken 
place. Commerce, after having analyzed the nature of countervailable 
benefits, relevant statutory authority, legislative history, judicial opin- 
ions, and the regulations of Commerce, concluded those authorities do 
not permit Commerce to take into account the use to which subsidies are 
put or their effect upon the recipient. General Issues Appendix, 58 Fed. 
Reg. at 37,260-61. It is not the effect upon the recipient that is presented 
by the general issue of privatization, but the identity of the recipient. 
The CVD laws are remedial in purpose and are designed to correct as 
much as possible artificial distortions in the marketplace occasioned by 
the inputs of subsidies, grants, or other types of gifts by governments or 
others to foreign companies exporting goods to the United States. Un- 


23 The Court notes the Foreign Producers’ admission to this Court: “In a privatization, when the shares of a compa- 
ny are sold, the new shareholders then own all of the assets and liabilities of that company.” (Resp’ts’ Answers to Ct.’s 
Questions at 16). 


24 The Court finds unpersuasive the Foreign Producers’ argument that because a newly privatized corporation now 
has an obligation to provide shareholders with a return on their investments, the corporation is fundamentally differ- 
ent. The Court assumes neither private nor public shareholders desire corporations in which they hold stock to per- 
form poorly or provide a low rate of return on corporate equity. Furthermore, the fact that one person or a group of 
persons owns common stock in a corporation does not by itself change the essence of the corporate entity. 

25 For example, Commerce maintains that, 


Nothing in the statute requires Commerce to consider the actual use to which subsidies are put or their effect, i.e., 
the competitive benefit, on the recipient company’s subsequent performance in order to find them countervail- 
able. Rather, the statute requires Commerce to countervail an allocated share of the subsidies received by produc- 
ers, regardless of their effect. 
(Def.’s Br. in Opp’n to Mots. for J. on R. at 27-28; see also id. at 14 (“[O]nce subsidies are identified and measured as of 
the date of bestowal, Commerce makes no attempt to * * * try to determine what effect the subsidies have on the compa- 


ny. Nor does Commerce engage in an analysis of any alleged effects on a subsidy from a subsequent even, such as privat- 
ization.”)). 


26 The Court does note, however, the disingenuousness of Commerce’s argument that it is not required to engage in 
an effects analysis such that “when acompany is sold * * * previously bestowed subsidies continue to be allocable to it.” 
(Def.’s Br. in Opp’n to Mots. for J. on R. at 14). It is hard to imagine how any purchaser of assets only of a corporation 


could have anticipated “traveling subsidies” and the treatment by Commerce of privatization in general absent any 
prior notice by Commerce or any direction from Congress. 
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der these general principles, where a private investor pays fair market 
value in an arm’s-length transaction based upon commercial consider- 
ations for an asset or assets of a corporation, “there is no benefit con- 
ferred to the purchaser and therefore, no countervailable subsidy 
within the meaning of 19 U.S.C. § 1677(5).” Saarstahl,18CIT at __, 
858 F. Supp. at 193.27 Commerce cannot do that which is in direct opposi- 
tion to congressional intent, that is, countervail where no subsidy has 
been given in commercial terms. See American Lamb Co. v. United 
States, 4 Fed. Cir. (T) 47, 54, 785 F2d 994, 1001 (1986) (“[A] court may 
reject an agency interpretation that contravenes clearly discernible leg- 
islative intent * * *.”) (citation omitted); Ceramica Regiomontana S.A. 
v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), aff'd, 
5 Fed. Cir. (T) 77, 810 F.2d 1137 (1987) (“[T]his Court will not allow an 
agency * * * to contravene or ignore the intent of the legislature or the 
guiding purpose of the statute.”) (citations omitted). If, however, a pur- 
chaser buys into the subsidized corporate entity itself so that the subsi- 
dized entity continues in its corporate existence in whole or in part, 
Commerce may properly continue to countervail that entity in accor- 
dance with legislative intent. This analysis is consistent with both the 
common law of corporations”® and public policy favoring facilitation of 
the alienability of property.?9 

Turning to the privatization of AHMSA, Commerce reported its con- 
clusion in the Mexican Final Determination that AHMSA was privat- 
ized in 1991. See Mexican Final Determination, 58 Fed. Reg. at 37,355 
(“In November 1991, the GOM sold all of its ownership interest in 
AHMSA. Prior to privatization, AHMSA was almost entirely owned by 
the GOM. Since November 1991, the GOM holds no stock in AHMSA.”). 
Commerce specifically declined, however, to determine whether the pri- 


27 The Court notes that Commerce itself has advanced arguments before this Court on the general issue of grant 
methodology consistent with the Court’s analysis here. Under that general issue, Commerce defended its abandon- 
ment of the rate of return shortfall (RORS) methodology used to calculate the benefits to an unequityworthy company 
that receives an equity infusion. In the General Issues Appendix, Commerce explained it abandoned RORS because 
“[flinally, and perhaps most importantly, RORS implies a ‘cost to government’ standard rather than a ‘benefit to recipi- 
ent’ standard.” General Issues Appendix, 58 Fed. Reg. at 37,241. 


8 Generally, a corporation which purchases the assets of another corporation does not thereby become liable for 
the meee a 's obligations. Most courts have recognized four exceptions: (1) Where the successor ex- 
pressly or impliedly assumes the liabilities of the predecessor; (2) Where the transaction is a de facto merger or 
consolidation; (3) Where the successor is a mere continuation of the predecessor (same shareholders, directors, 
and officers); and (4) Where the transaction is a fraudulent effort to avoid liabilities of the predecessor. 

Harry G. Henn & John R. Alexander, Laws of Corporations and Other Business Enterprises 967 (3d ed. 1983) (footnote 
omitted); see, e.g., Golden State Bottling Co. v. NLRB, 414 US. 168, 182 n.5 (1973) (citations omitted); Chaveriat v. 
Williams Pipe Line Co., 11 F.3d 1420, 1424 (7th Cir. 1993) (“The general rulei in Illinois as elsewhere is that the purchas- 

er of assets does not acquire the seller’s linhilitios unless he agrees to do ‘80. ”) (citations omitted); Seetransport Wiking 
Trader Schiffarhtsgesellschaft MBH & Co., ft v. Navimpex Centrala Navala, 989 F.2d 572, 580 
(2nd Cir. 1993) (“[T)he law in this country is = that where one company transfers all its assets to another company, 
the latter is responsible for the debts and liabilities of the transferor if * * * the transferee expressly or impliedly agrees 
to assume such debts or the purchasing corporation is merely a continuation of the transferor.”) (citations omitted); 
Russell v. SunAmerica Securities, Inc., 962 F.2d 1169, 1175-76 (5th Cir. 1992) (citation omitted). 

29 If the liabilities always went with the assets, it would be difficult to sell assets because the purchaser would not 
know what he was getting. He might be “buying” a lawsuit the expected cost of which exceeded the value of the 
asset purchased, yet it would be too late for him to back out of the sale or renegotiate the price * 

The rule permitting assets to be sold separately from liabilities is part of a large family of rules aimed at 
facilitating transactions by clearing clouds on titles. 
Chaveriat, 11 F.3d at 1424 (Posner, C.J.) (citation omitted); see Upholsterers’ Int’l Union Pension Fund v. Artistic Furni- 
ture of Pontiac, 920 F.2d 1323, 1325-26 (7th Cir. 1990) (“The general common law rule, designed to maximize fluidity of 
corporate assets, is that ‘a corporation that merely purchases for cash the assets of another corporation does not assume 
the seller corporation’s liabilities.’”) (emphasis added) (citation omitted). 
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vatization of AHMSA was an arm’s-length transaction. See General Is- 
sues Appendix, 58 Fed. Reg. at 37,264 (“Given the Department’s 
methodology * * * concerns regarding whether or not the sale of AHM- 
SA was at a fair market price are irrelevant.”); Def.’s Resp. to Ct.’s Ques- 
tions at 2 (“Commerce made no specific findings that the privatizations 
in the Brazil, Germany, Mexico, and United Kingdom certain steel CVD 
investigations were necessarily of arm’s-length transactions.”). 
Instead, Commerce simply “passed through” the government-owned 
corporation’s pre-privatization subsidies to the privatized corporate 
entity. 

Commerce also seems to have stated no finding in the Mexican Final 
Determination concerning the nature of the privatization transaction 
involved in that determination. In the General Issues Appendix, Com- 
merce did address party comments involving the manner in which 
AHMSA was privatized. See General Issues Appendix, 58 Fed. Reg. at 
37,264-65. Commerce, however, did not address these comments by 
making any findings concerning the privatization transaction.®*° 

As discussed above and in Saarstahl, privatization as such does not 
cause subsidies to travel. If privatization is effected through an arm’s- 
length transaction for fair market value based upon commercial consid- 
erations in which the subsidized corporate entity does not continue to 
survive, Commerce’s ability to countervail that entity also ceases to ex- 
ist.3! Similarly, if privatization takes place by a sale in an arm’s-length 
transaction for fair market value based upon commercial considerations 
of the corporation’s several assets, nothing “travels,” and Commerce 
has no recourse against the purchaser of those assets because it received 
no subsidy.*? If, however, privatization is effected through, for example, 
a simple stock transfer, Commerce may continue to countervail because 
the entity subsidized continues to exist.2° However, the mere conclusion 
that a corporation was privatized is not determinative of whether Com- 
merce’s ability to countervail continues to exist. Therefore, insofar as 


30 For example, the Domestic Producers argued that, because the highest bid did not prevail in an auction of AHM- 
SA, fair market value was not paid for AHMSA. General Issues Appendix, 58 Fed. Reg. at 37,264. The Foreign Produc- 
ers contended that fair market value was paid. Jd. In answering these comments, Commerce made no findings concern- 
ing the auction or other aspects of the privatization transaction. Instead, Commerce only answered as follows: 

As outlined above, we determine that some portion of the remaining subsidies received prior to privatization will 
be repaid through privatization (as long as the company is not given away). The methodology described above has 
been applied to all total and partial privatizations at issue in these investigations. Given the Department’s meth- 
odology, petitioners’ and respondents’ concerns regarding whether or not the sale of AHMSA was at a fair market 
= are irrelevant. To the extent that the purchase price may have been lower than the offer made by a different 
idder, correspondingly less of any pre-existing subsidies were repaid. 
Id. 


31 Presumably the subsidy would stay with the shareholders on dissolution. See Saarstahl, 18 CIT at__, 858 F. 
Supp. at 193. It would seem direction from Congress in this area would be helpful. Some obvious questions immediately 
present themselves. If the shareholders continue to do business in the United States in the steel or another industry, 
how should they be treated? How should the subsidy be measured? What provision is necessary to enable Commerce to 
effectively discover sham-type transactions? 


32 Again, legislative guidance in this scenario is crucial. What if the government-owned corporation continues to 
exist, but no longer exports to the United States? Suppose the government-owned corporation indirectly supports oth- 
er types of exports to the United states. Would special attribution rules be needed? 

33 Another example ofa situation in which Commerce may properly continue to countervail would be in the presum- 
ably unusual event of a subsidized public or private corporation donating the subsidized benefit to another commercial 
entity. Because the subsequent corporate entity did not pay monies worth for the benefit, the subsidy is not extin- 
guished. Precisely how Commerce would implement its requirement to countervail is left to the expertise of that 
agency. 
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Commerce’s privatization methodology holds that subsequent to any 
privatization transaction, Commerce may countervail a privatized com- 
pany for pre-privatization subsidies regardless of how privatization 
takes place, that methodology is unlawful.*4 

Commerce appears to have made no findings in the Mexican Final De- 
termination as to the nature of the transaction involving AHMSA, other 
than the finding that AHMSA was privatized in 1991. Accordingly, this 
Court remands the Mexican Final Determination to Commerce so that 
Commerce, in its expertise, may make findings in accordance with the 
above analysis concerning the nature of the transaction which resulted 
in the privatization of AHMSA. These findings should include: 
(1) whether the privatization transaction at issue was effected at arm’s- 
length, for fair market value, and based upon commercial consider- 
ations; (2) whether the transaction at issue involved a privatization or 
partial privatization; (3) the terms and substance of the transaction at 
issue, and whether the transaction involved a sale of an asset or several 
assets, or consisted entirely of a sale of shares; (4) whether, under the 
Court’s analysis set forth above, if a privatization or partial privatiza- 
tion took place, the privatized entity continues to be, for all intents and 
purposes, the same entity that received subsidies prior to the transac- 
tion; and (5) whether, under the Court’s analysis, Commerce may prop- 
erly continue to countervail AHMSA. Commerce is further directed to 
perform and report to the Court the following calculations: (1) Com- 


merce will calculate any countervailing duties due, if any, by any trans- 
feror and transferee subsequent to a privatization; (2) if, under the 
Court’s analysis set forth above, Commerce determines that post-trans- 
action AHMSA continues to be, for all intents and purposes, the same 
entity that received subsidies prior to the transaction at issue, Com- 
merce will calculate any and all countervailing duties due on that sur- 


34 The Court notes that Congress has recently enacted legislation touching upon privatization issues discussed in 
this opinion. The relevant provision of the statutory implementation of the Uruguay Round states as follows: 

(F) CHANGE IN OWNERSHIP—A change in ownership of all or part of a foreign enterprise or the productive assets 
of a foreign enterprise does not by itself require a determination by the rma authority that a past coun- 
tervailable subsidy received by the enterprise no longer continues to be countervailable, even if the change in own- 
ership is accomplished through an arm’s length transaction. 

Uruguay Round Agreements Act, Pub. L. No. 103-465, § 251(a), 108 Stat. 4809, 4903 (1994) (to be codified at 19 U.S.C. 
§ 1677(5)(F)). The Court notes that this provision is consistent with the Court’s analysis in this opinion. As discussed 
above, the mere change in ownership of a government-owned corporation, by itself, does not render subsidies non- 
countervailable that have been received antecedent to privatization. Similarly, it is correct that a sale at arm’s length of 
an asset or assets of a subsidized corporation does not, by itself, render subsidies previously received non-countervail- 
able. As discussed above, if a purchaser pays fair market value at arm’s length and based upon commercial consider- 
ations for an asset or several assets of a subsidized corporation, none of the subsidies “travel” with the assets or several 
assets and the subsidy stays with the selling corporation. Commerce may continue to countervail the selling corpora- 
tion that originally received the subsidy. 
The Court further notes that the intent of Congress as expressed in the legislative history of § 251(a) of the Uruguay 
Round Agreements Act is very consistent with the purport of this opinion. The legislative history explains that § 251(a) 
is being added to the Act to clarify that the sale of a firm at arm’s-length does not automatically, and in all cases, 
extinguish any prior subsidies conferred. Absent this clarification, some might argue that all that would be re- 
quired to eliminate any countervailing duty liability would be to sell subsidized productive assets to an unrelated 
party. Consequently, it is imperative that the implementing bill correct and prevent such an extreme interpreta- 
tion. 

The issue of the privatization of a state-owned firm can be extremely complex and multifaceted. While it is the 
Committee’s intent that Commerce retain the discretion to determine whether, and to what extent, che privatiza- 
tion of a government-owned firm eliminates any previously conferred countervailable subsidies, Commerce must 
exercise this discretion carefully through its consideration of the facts of each case and its determination of the 
appropriate methodology to be applied. 


H.R. Rep. No. 826, 103d Cong., 2d Sess., pt. 1, at 110 (1994), reprinted in 1994 U.S.C.C.A.N. 3773, 3882. 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 9, MARCH 1, 1995 


viving entity; and (3) Commerce will calculate any and all 
countervailing duties due on account of any other type of privatization 
transaction. In its calculations Commerce shall, where applicable, make 
any corrections necessary on account of allocation and/or sales denomi- 
nator adjustments occasioned by the respective remands on those 
issues. 

The Court does not reach the issue of the repayment methodology 
adopted by Commerce because of the several remands to Commerce on 
issues pertaining to privatization. Such discussion would be premature. 
The Court observes, nevertheless, even where a bona fide purchaser in 
an arm’s-length transaction pays full value to a corporate transferor on 
an asset by asset basis that the purchase payment would not seem in any 
way to extinguish the gift or subsidy previously given to the corporate 
transferor by its government. It would seem at best the only way to ex- 
tinguish such a previously given gift or subsidy would be to repay the gift 
or subsidy to the original donor government. Furthermore, when a bona 
fide purchaser in an arm’s-length transaction buys only all or some of 
the stock of a government-owned corporation, none of the subsidy is re- 
paid by that purchase. The corporation still has the subsidy. All that has 
changed is who owns a beneficial interest in the corporation, evidenced 
by ownership in the corporation’s common stock. There appears to be 
nothing in the record that demonstrates any corporate transferor re- 
turned anything to its original donor government. 

It is conceivable that foreign governments, transferors, and transfer- 
ees could try to structure their privatization transactions to evade po- 
tential tariff liability under United States’ CVD laws. Perhaps Congress 
will provide guidance pertaining to such potential problems. In any 
event, Commerce, using its considerable expertise and insisting that 
such transactions be based upon good faith commercial considerations, 
should be able to ferret out sham transactions.®° The Court observes, 
however, it is beyond the scope of this opinion to speculate upon how 
parties may endeavor to structure future privatization transactions or 
whether such structuring would be consonant with present CVD 
statutes. 


II. CERTAIN STEEL PRODUCTS FROM BRAZIL 


BACKGROUND 


The period for which Commerce measured subsidies for purposes of 
the final determination concerning Usinas Siderurgicas de Minas Ger- 
ais, S.A. (USIMINAS) is calendar year 1991.°° Brazilian Final Deter- 
mination, 58 Fed. Reg. at 37,296. The products covered by Commerce’s 
investigation of USIMINAS are certain hot-rolled carbon steel flat prod- 


35 Presumably, if the only reason governments are structuring privatization transactions is to evade countervailing 
duties, and do so without commercial considerations, Commerce will look upon such transactions with disfavor. 
36 In the Brazilian Final Determination, Commerce set forth the results of its investigation of three companies. 


Only the USIMINAS investigation, however, involved privatization issues. Therefore, only USIMINAS will be consid- 
ered in the Court’s discussion of privatization. 
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ucts, certain cold-rolled carbon steel flat products, and certain cut-to- 
length carbon steel plate. Id. 

In the Brazilian Final Determination, Commerce set forth its deter- 
mination that USIMINAS was unequityworthy from 1980 to 1988 and 
that equity infusions provided by the government of Brazil in those 
years were inconsistent with commercial considerations. Id. at 37,297. 
Commerce further determined that USIMINAS was uncreditworthy 
during the period 1980-1988. Id. Commerce then determined the 
amount of net subsidies provided under various government programs. 
Id. at 37,298-300. 

Without elaboration, Commerce also determined that in 1991, USI- 
MINAS was partially privatized. Id. at 37,297. Accordingly, Commerce 
applied its privatization and repayment methodology set forth in the 
General Issues Appendix: 


In these final determinations, we have decided that a portion of 
the price paid for a formerly government-owned company repre- 
sents partial repayment of prior subsidies. We calculated the por- 
tion of the purchase price attributable to repayment of prior 
subsidies. We then reduced the benefit streams for each of the prior 
subsidies by the ratio of the repayment amount to the net present 
value of all remaining benefits from those prior subsidies at the 
time of privatization. A further explanation of the Department’s 
determination on privatization and these calculations can be found 
in the Privatization section of the General Issues Appendix. The 


subsidies allocated to the POI for USIMINAS reflect, where ap- 
propriate, the application of the privatization methodology. 


Id. 


CONTENTIONS OF THE PARTIES 
A. The Foreign Producers: 


The Foreign Producers’ contentions concerning the general issue of 
privatization as set forth in the General Issues Appendix and applied in 
the relevant determinations in the CVD series published in the Federal 
Register on July 9, 1993, are described above in the Court’s discussion of 
the Mexican Final Determination. 

Specifically with regard to Commerce’s application of its privatiza- 
tion methodology to USIMINAS, the Foreign Producers contend that 
USIMINAS was privatized by public auction in October 1991 at an 
arm’s-length market price for fair market value. (Resp’ts’ J. Br. in Supp. 
of Mot. for Partial J. on R. (Resp’ts’ J. Br.), Vol. lat 6, Vol. II Tab C at 1-3, 
6; Resp’ts’ Answers to Ct.’s Questions (Resp’ts’ Answers) at 15). The 
Foreign Producers acknowledge that Companhia Vale do Rio Doce 
(CVRD), acompany majority-owned by the government, purchased 15% 
of USIMINAS’ common shares at auction. (Resp’ts’ J. Br., Vol. II Tab C 
at 4). The Foreign Producers maintain, however, that CVRD bought 
those shares on terms consistent with other auction purchases. (Id.). 
The Foreign Producers also acknowledge that the Brazilian government 
retained an ongoing residual ownership interest in USIMINAS. (Id. at 
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5; Resp’ts’ Answers at 16 n.15). They argue, however, that this equity 
interest is “nominal” and confers no leverage over USIMINAS. 
(Resp’ts’ Answers at 16 n.15; Resp’ts’ J. Br., Vol. II Tab C at 5). In sum, 
the Foreign Producers contend any alleged subsidy benefits received by 
USIMINAS prior to privatization were extinguished by the sale of the 
controlling interest in USIMINAS at a bona fide market price. (Resp’ts 
J. Br., Vol. II Tab C at 1-8). 

B. The Domestic Producers: 

The Domestic Producers’ contentions concerning the general issue of 
privatization as set forth in the General Issues Appendix and applied in 
the applicable determinations in the CVD series published in the Feder- 
al Register on July 9, 1993, are described above in the Court’s discussion 
of the Mexican Final Determination. 

Specifically in regard to USIMINAS, while the Domestic Producers 
dispute Commerce’s determination that privatization results in a par- 
tial repayment of pre-privatization subsidies, the Domestic Producers 
support Commerce’s determination that USIMINAS was only partially 
privatized. (Def.-Intervenors’ Resp. at 90-92). According to Domestic 
Producers, the partial privatization of USIMINAS “involved a straight- 
forward sale of shares.” (AK Steel Corp. e¢ al., Answers to Ct.’s Ques- 
tions at 17). Prior to privatization, the Brazilian Government owned 
94.6% and 87.7% of the common and preferred shares of USIMINAS. 
(Id.). Through an auction of USIMINAS’ shares, various parties pur- 
chased “almost all” of the Brazilian Government’s common shares and 
32% of its preferred shares. (Id.). These purchasers, however, included 
CVRD, a government-owned mining company that bought 15% of USI- 
MINAS’ common shares at auction. (Id. at 5). Additionally, “[s]tate- 
owned entities *** held 44% of the non-voting preferred shares. 
SIDERBRAS [Siderurgia Brasileira, S.A.], the state-owned steel hold- 
ing company, retained ownership of 17% of the preferred shares, while 
BNDES [Banco Nacional de Desenvolvimento Economico e Social], the 
state-owned development bank, held another 15%.” (Id. (footnotes 
omitted)). The Domestic Producers argue “USIMINAS has admitted 
that government-owned entities continued to own a substantial portion 
of USIMINAS’ shares after privatization” and thus the Foreign Produc- 
ers have not shown Commerce’s determination that USIMINAS was 
only partially privatized to be unsupported by substantial evidence. 
(Def.-Intervenors’ Resp. at 91-92). 


C. The Department of Commerce: 

The Department of Commerce’s contentions concerning the general 
issue of privatization as set forth in the General Issues Appendix and ap- 
plied in the applicable determinations in the CVD series published in 
the Federal Register on July 9, 1993, are described above in the Court’s 
discussion of the Mexican Final Determination. 

With regard to USIMINAS, Commerce maintains that after benefit- 
ting from equity infusions and other subsidies, USIMINAS was partial- 
ly privatized in 1991. (Def.’s Br. in Opp’n to Mots. for J. on R. at 3-4). 
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This partial privatization was effected through an auction of USIMI- 
NAS’ voting stock and a second auction of USIMINAS’ non-voting 
stock. (Id.). Subsequent to both auctions, SIDERBRAS and BNDES re- 
tained a 17% and 15% interest respectively of USIMINAS’ nonvoting 
preferred shares. (Id. at 4). Also, CVRD, a state-owned mining company, 
purchased 15% of USIMINAS’ common shares at auction. (Id.). 

Commerce has made no findings and makes no assertions, however, 
as to whether the sales of USIMINAS’ shares at auction were carried out 
at fair market value. (Def.’s Resp. to Ct.’s Questions at 3 (citing Com- 
merce’s statement in the General Issues Appendix that “whether or not 
the sale of USIMINAS was made at a fair market price was not relevant 
under the Department’s methodology,” General Issues Appendix, 
58 Fed. Reg. at 37,265)). Additionally, Commerce made no finding and 
makes no assertions as to whether the partial privatization of USIMI- 
NAS was necessarily an arm’s-length transaction. (Def.’s Resp. to Ct.’s 
Questions at 2). 


DISCUSSION 


In the Brazilian Final Determination, Commerce appears to have 
concluded that USIMINAS was partially privatized. Brazilian Final De- 
termination, 58 Fed. Reg. at 37,297 (“USIMINAS was partially privat- 
ized in 1991.”); see also General Issues Appendix, 58 Fed. Reg. at 37,265 
(responding to party comments regarding USIMINAS by stating that 
Commerce’s privatization methodology “has been applied to all total 
and partial privatizations at issue in these investigations”). Because 
Commerce determined that a partial privatization took place, Com- 
merce applied its privatization methodology. See Brazilian Final Deter- 
mination, 58 Fed. Reg. at 37,297 (“The subsidies allocated to the POI for 
USIMINAS reflect, where appropriate, the application of the privatiza- 
tion methodology.”). 

Commerce, however, failed to explicate in the Brazilian Final Deter- 
mination what it means to be “partially privatized” and how USIMI- 
NAS was “partially privatized.” From the parties’ papers, the Court 
surmises that an auction of USIMINAS’ shares took place. The circum- 
stances of this transaction, however, are not articulated in the Brazilian 
Final Determination. 

Accordingly, this case is remanded to Commerce with instructions to 
examine and report to the Court if and how a partial privatization took 
place. Specifically, Commerce should report to the Court the following: 
(1) whether the privatization or partial privatization transaction at is- 
sue was at arm’s length, for fair market value, and based upon commer- 
cial considerations; (2) whether the transaction at issue involved a 
privatization or partial privatization; (3) the terms and substance of the 
transaction at issue, and whether the transaction involved a sale of an 
asset or several assets, or consisted entirely of a sale of shares; 
(4) whether, under the Court’s analysis set forth above, if a privatization 
or partial privatization took place, the privatized entity continues to be, 
for all intents and purposes, the same entity that received subsidies 
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prior to the transaction; and (5) whether, under the Court’s analysis, 
Commerce may properly continue to countervail USIMINAS. Com- 
merce is further directed to perform and report to the Court the follow- 
ing calculations: (1) Commerce will calculate any countervailing duties 
due, if any, by any transferor and transferee subsequent to a privatiza- 
tion; (2) if, under the Court’s analysis, Commerce determines that post- 
transaction USIMINAS continues to be, for all intents and purposes, 
the same entity that received subsidies prior to the transaction at issue, 
Commerce will calculate any and all countervailing duties due on that 
surviving entity; and (3) Commerce will calculate any and all counter- 
vailing duties due on account of any other type of privatization transac- 
tion. In its calculations Commerce shall, where applicable, make any 
corrections necessary on account of allocation and/or sales denominator 
adjustments occasioned by the respective remands on those issues. 


III. CERTAIN STEEL PRODUCTS FROM THE UNITED KINGDOM 


BACKGROUND 


The period for which Commerce measured subsidies for purposes of 
the final determination in the British Final Determination is April 1, 
1991, through March 31, 1992. British Final Determination, 58 Fed. 
Reg. at 37,394. The product covered by Commerce’s investigation is cer- 
tain cut-to-length carbon steel plate. Id. 

The only respondent company for the class or kind of merchandise 
subject to investigation in the British Final Determination is British 
Steel ple (BS plc). Id. According to Commerce, BS plc is the “corporate 
successor” to British Steel Corporation (British Steel), a company that 
was wholly-owned by the British Government. Jd. Commerce explains, 


In 1988, the UK government sold [British Steel] through a public 
offering of shares. With the exception of a Special Share which rep- 
resents approximately 0.000017 percent of the total number of 
shares issued and which is intended to prevent persons, or persons 
acting in concert, from having an interest of 15 percent or more in 
the company, the UK government currently holds no ownership in- 
terest in BS ple. 


Id. 

In the British Final Determination, Commerce found that British 
Steel was both uncreditworthy and unequityworthy from 1977-1978 
through 1985-1986. Id. at 37,395. Commerce further determined that 
British Steel had received subsidies from a variety of programs such as 
government equity infusions, cancelled debt, and regional development 
programs. Id. at 37,395-97. At the conclusion of each discussion of the 
various countervailable government programs providing benefits to 
British Steel, Commerce explained that it had calculated the benefit and 
net subsidy under that program for BS plc for the period of investiga- 
tion. See id. In other words, Commerce had applied its privatization and 
repayment methodology by countervailing BS plc for subsidies be- 
stowed upon British Steel because BS plc was British Steel’s “corporate 





U.S. COURT OF INTERNATIONAL TRADE 57 


successor.” In its brief discussion of privatization, Commerce explained 
once again: 


In this final determination, we have determined that a portion of 
the price paid for a formerly government-owned company repre- 
sents partial repayment of prior subsidies. We calculated the por- 
tion of the purchase price attributable to repayment of prior 
subsidies. We then reduced the benefit streams for each program by 
the ratio of the repayment amount to the net present value of the 
remaining benefits at the time of privatization. A further explana- 
tion of the Department’s determination on privatization and these 
calculations can be found in the Privatization section of the General 
Issues Appendix. The subsidies allocated to the [period of investiga- 
tion] for BS ple reflect, where appropriate, the application of the 
privatization methodology. 


Id. at 37,394. 


CONTENTIONS OF THE PARTIES 
A. The Foreign Producers: 


The Foreign Producers’ contentions concerning the general issue of 
privatization as set forth in the General Issues Appendix and applied in 
the applicable determinations in the CVD series published in the Feder- 
al Register on July 9, 1993, are described above in the Court’s discussion 
of the Mexican Final Determination. 

With regard to the privatization of British Steel, the Foreign Produc- 
ers contend that British Steel, a Crown corporation, was privatized in 
1988. (Resp’ts’ J. Br. in Supp. of Mot. for Partial J. on R. (Resp’ts’ J. Br.), 
Vol. I at 6). To effect privatization, “the U.K. Government created a new 
company limited by shares called British Steel ple * * * to which all of 
the Crown corporation’s property, rights and liabilities were trans- 
ferred” pursuant to the British Steel Act of 1988. (Id. at 5-6; see Resp’ts 
Answers at 4). The British Steel Act also authorized the sale of ordinary 
shares in BS ple to the public. (Resp’ts’ Answers to Ct.’s Questions 
(Resp’ts’ Answers) at 4). On November 23, 1988, two billion shares in 
BS ple were offered for sale. (Resp’ts’ J. Br., Vol. II Tab A at 6). 

The Foreign Producers further maintain that since 1988, the U.K. 
government has held two types of ownership interests in BS ple. (Id. at 
7-8). First, the United Kingdom’s “Secretary of State for Trade and In- 
dustry retained a single Special Share in BS plc on behalf of the govern- 
ment * * * intended to prevent any alteration of specified Articles of 
Association.” (Id. at 7). The Special Share was redeemed at par in 1993. 
Second, the U.K. government retained 34,088 shares of BS plc “to deal 
with the logistical problems.” (Jd.). The Foreign Producers contend, 
however, “[t]he U.K. Government intends to dispose of these remaining 
shares in due course.” (Id. at 8). 

The Foreign Producers contend that BS ple’s shares were transferred 
“at a price reflecting the fair market value of the entire company.” 
(Resp’ts’ J. Br., Vol. I at 6; see Resp’ts’ Answers at 2-3). Specifically, the 
Foreign Producers argue that “arm’s-length transaction” and “fair 
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market value” are closely linked concepts. (Resp’ts’ Answers at 1). In 
the determinations under review, they argue, Commerce “implicitly rec- 
ognized that all the privatization transactions in these cases reflected 
the companies’ actual value.” (Id. at 2 (quoting Commerce’s statement 
that a “privatized company now has an obligation to provide to its pri- 
vate owners a market return on the company’s full value,” General Is- 
sues Appendix, 58 Fed. Reg. 37,262)). The Foreign Producers thus 
contend that “[i]f the owners have paid the ‘full value’ of the company, 
[Commerce] necessarily must have found that the transactions oc- 
curred at arm’s length and involved payment for the market value of the 
company.” (Id.). The Foreign Producers argue, furthermore, that in the 
investigation Commerce verified facts supporting the finding that the 
privatization at issue was effected at fair market value. (Id.). 


B. The Domestic Producers: 


The Domestic Producers’ contentions concerning the general issue of 
privatization as set forth in the General Issues Appendix and applied in 
the applicable determinations in the CVD series published in the Feder- 
al Register on July 9, 1993, are described above in the Court’s discussion 
of the Mexican Final Determination. 

With regard to the privatization of British Steel, the Domestic Pro- 
ducers contend that BS plc is in all material and commercial respects the 
same company that received subsidies. (AK Steel Corp., e¢ al., Answers 
to Ct.’s Questions at 4; see also id. at 13 (quoting Commerce’s statement 
in the British Final Determination that BS plc “is the corporate succes- 
sor to British Steel Corporation”) (footnote omitted)). The Domestic 
Producers maintain that when all of British Steel’s property, rights, and 
liabilities were transferred to BS ple under the British Steel Act, BS ple 
“became the legal owner of [British Steel’s] assets, both tangible and in- 
tangible.” (Id. at 15). British Steel and BS plc “from the perspective of 
the British Government and in all significant commercial respects * * * 
were the same company.” (Id.). To privatize the company now named BS 
plc, the company simply issued and sold shares. (Id. at 14, 16). Thus, 
“(t]he privatization reflected a change in the owners of the shares of 
British Steel ple only.” (Id. at 16 (emphasis omitted)). 

The Domestic Producers take no position, however, on whether the 
transaction occurred at fair market value. The Domestic Producers 
claim that whether a privatization is effected at fair market value “is not 
relevant to the law, which does not concern itself with whether the new 
shareholders benefit as a result of the change in the subsidized compa- 
ny’s ownership.” (Id. at 3). 


C. The Department of Commerce: 


The Department of Commerce’s contentions concerning the general 
issue of privatization as set forth in the General Issues Appendix and ap- 
plied in the applicable determinations in the CVD series published in 
the Federal Register on July 9, 1993, are described above in the Court’s 
discussion of the Mexican Final Determination. 
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With regard to the privatization of British Steel, Commerce main- 
tains British Steel was privatized in 1988 through a public offering of 
shares. (Def.’s Br. in Opp’n to Mots. for J. on R. at 8 (stating that “British 
Steel ple * * * became the corporate successor to British Steel Corpora- 
tion * * * when the British Government sold [British Steel] through a 
public offering of shares”); see also Def.’s Resp. to Ct.’s Questions at 4). 
Commerce contends that prior to the offering, British Steel became BS 
plc under the terms of the British Steel Act of 1988. (Def.’s Resp. to Ct.’s 
Questions at 10). According to evidence on the record, Commerce main- 
tains, the British Steel Act of 1988 acted as a statutory instrument 
whereby British Steel’s assets vested into BS ple. (Id. at 11 (citations 
omitted)).37 Record evidence further shows that the British Steel Act 
“was to change the legal status of British Steel from a public corpora- 
tion to a public limited company but it was intended that the successor 
company should be regarded for all practical commercial purposes as the 
same company.” (Id. (citation omitted) (emphasis added by Com- 
merce)). 

Commerce makes no representation and claims to have made no find- 
ings as to whether the privatization transaction occurred at arm’s 
length or for fair market value. (Id. at 2, 4). Commerce explains that it 
only applied its privatization methodology where “legitimate sales” 
took place. (Id. at 2). A legitimate sale, according to Commerce, “‘must 
involve unrelated parties, one of which must be privately-owned.’” (Id. 
(quoting General Issues Appendix, 58 Fed. Reg. at 37,266)). Because 


Commerce focused only on the “legitimate sale” question, the agency 
claims it did not need to determine whether the transaction occurred at 
arm’s-length or for fair market value. (Id. at 2-4). 


DISCUSSION 
In the British Final Determination, Commerce appears to have con- 
cluded that “BS plc is the corporate successor to the British Steel Corpo- 
ration[,] *** a company that was wholly-owned by the UK 
government.” British Final Determination, 58 Fed. Reg. at 37,394. 
Commerce also appears to have determined that a privatization took 
place. See id. Because Commerce determined a privatization occurred, it 
applied its privatization methodology. See id. (“The subsidies allocated 
to the [period of investigation] for BS plc reflect, where appropriate, the 
application of the privatization methodology.”). 
Commerce failed, however, to explicate in the British Final Deter- 
mination how British Steel was privatized other than to state that, 
In 1988, the UK government sold [British Steel] through a public 
offering of shares. With the exception of a Special Share which rep- 
resents approximately 0.000017 percent of the total number of 
shares issued and which is intended to prevent persons, or persons 
acting in concert, from having an interest of 15 percent or more in 


37 Commerce informs this Court that “[an exception to what was transferred from [British Steel] to BS ple were 
[sic] tax losses.” (Def.’s Resp. to Ct.’s Questions at 11). Commerce indicates the record shows that British Steel’s accu- 
mulated tax losses were reduced from £1.9 billion to a carried forward balance of approximately £171 million. (Id. at 
11-12 (citations omitted)). 
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the company, the UK government currently holds no ownership in- 
terest in BS plc. 


Id. Other than in this passage, Commerce did not articulate the circum- 
stances of the transaction at issue in the British Final Determination. 
Commerce made no determination as to whether the transaction took 
place at arm’s length for fair market value based upon commercial con- 
siderations. See Def.’s Resp. to Ct.’s Questions at 2, 4. Furthermore, 
Commerce did not explain in the British Final Determination if, by stat- 
ing that “BS plc is the corporate successor” to British Steel, Commerce 
found that BS plc is for all intents and purposes the same corporation as 
British Steel.*® 

Accordingly, the British Final Determination is remanded to Com- 
merce with instructions to examine and report to the Court if and how 
privatization took place. If privatization occurred, the Court instructs 
Commerce in its remand determination to advise the Court as to the na- 
ture of the privatization transaction. Commerce argues to this Court 
that British Steel became BS plc, and subsequently shares of BS plc 
were sold. See Def.’s Resp. to Ct.’s Questions at 10. If this is so, Com- 
merce should inform this Court: (1) whether British Steel and BS plc, 
prior to any sale of BS ple’s shares, were for all intents and purposes the 
same entity; and (2) whether, after any sale of BS ple’s shares, BS ple 
continued to be for all intents and purposes the same corporate entity 
that existed prior to the sale, that is, if privatization took place, whether 
privatized BS ple was for all intents and purposes the same corporate 
entity as pre-privatization BS ple. Commerce is also to inform this 
Court: (1) whether each aspect of the transaction was at arm’s length, 
for fair market value, and based upon commercial considerations; 
(2) whether each aspect of the transaction involved a privatization or 
partial privatization; (3) the terms and substance of each aspect of the 
transaction and whether each transaction involved a sale of an asset or 
several assets or consisted entirely of a sale of shares; and (4) whether, 
under the Court’s analysis, Commerce may properly countervail BS plc. 
Commerce is further directed to perform and report to this Court the 
following calculations: (1) Commerce will calculate and report any coun- 
tervailing duties due, if any, by any transferor and transferee subse- 
quent to privatization; (2) if, under the Court’s analysis, Commerce 
determines it may properly countervail BS plc as a surviving corporate 
entity, Commerce will calculate any and all countervailing duties due; 
and (3) Commerce will calculate any and all countervailing duties due 
on account of any other type of privatization transaction arising. In its 
calculations Commerce shall, where applicable, make any corrections 


38 Under Commerce's discussion of government equity infusions into British Steel, Commerce did state that: 
A second capital reconstruction of [British Steel] tool place in 1988 in accordance with the British Steel Act of 
1988. The purpose of this second reconstruction * * * was to —— (British Steel] for privatization by bringing it 
into a form appropriate for a Public Limited Company (i.e., “ple”). 
British Final Determination, 58 Fed. Reg. at 37,395. Without a clearer and more explicative statement concerning the 
entire privatization transaction, however, the Court cannot discern whether Commerce properly determined it could 
countervail BS plc for subsidies received by British Steel. 
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necessary on account of allocation and/or sales denominator adjust- 
ments occasioned by the respective remands on those issues. 


IV. CERTAIN STEEL PRODUCTS FROM GERMANY 


BACKGROUND 


In April 1989, the Government of Saarland and a French company, 
Usinor Sacilor, reached an agreement whereby Saarstahl Volklingen 
GmbH (Saarstahl), a government-owned company, and AG der Dilling- 
er Hiittenwerke (Dillinger) were transferred to a newly created holding 
company, Dillinger Hiitte Saarstahl AG (DHS). German Final Deter- 
mination, 58 Fed. Reg. at 37,320. In the German Final Determination, 
Commerce characterized the transaction as follows: 


Under the terms of this agreement, Saarstahl and Dillinger became 
wholly-owned subsidiaries of DHS. 

The Government of Saarland contributed the assets of Saarstahl 
and DM 145.1 million in cash in return for 27.5 percent ownership 
of the holding company, DHS. Usinor Sacilor contributed its shares 
of Dillinger to DHS in return for 70 percent ownership of the hold- 
ing company * * *. Pursuant to the purchase agreement, the Gov- 
ernments of Germany and Saarland forgave all of the outstanding 
debts owed to them by Saarstahl * * *. In addition, private creditors 
forgave debt amounting to DM 217.1 million as part of the restruc- 
turing of the two companies. 


Id. 


Commerce found the forgiveness of debt by the Governments of Ger- 
many and Saarland to constitute a countervailable benefit. Id. Com- 
merce also found the private debt forgiveness countervailable “because 
it was required by the governments as part of a government-led debt re- 
duction package, and because the two governments guaranteed the fu- 
ture liquidity of Saarstahl, thereby implicitly assuring the private banks 
that the remaining portion of Saarstahl’s outstanding loans would be 
repaid.” Id. 

Commerce further determined that Saarstahl benefitted from the 
debt forgiveness and attributed those benefits to DHS as the purchaser 
of Saarstahl: “[T]he debt forgiveness provided by the Governments of 
Germany and Saarland and the private creditors, provided benefits to 
Saarstahl which were then passed through to DHS with the 100 percent 
spin-off of Saarstahl to DHS.” Jd. Accordingly, Commerce apparently 
applied the methodologies set forth in the General Issues Appendix and 
reduced the amount of subsidies attributable to DHS based on the no- 
tion that a portion of the sales price paid for Saarstahl repaid part of the 
subsidies. Id.; see id. at 37,316; see also General Issues Appendix, 58 Fed. 
Reg. at 37,269 (“[C]onsistent with the Department’s position regarding 
privatization, the Department will analyze the spin-off and acquisition 
of productive units to assess what portion of the sale price of the produc- 
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tive unit repays prior subsidies given to the seller of the productive 
unit.”).°9 


CONTENTIONS OF THE PARTIES 
A. The Domestic Producers: 


The Domestic Producers’ contentions concerning the general issue of 
privatization as set forth in the General Issues Appendix and applied in 
the applicable determinations in the CVD series published in the Feder- 
al Register on July 9, 1993, are described above in the Court’s discussion 
of the Mexican Final Determination. 

The Domestic Producers contend that Commerce’s application of the 
privatization and repayment methodology to the creation of DHS, thus 
reducing the amount of subsidies attributable to DHS, is not supported 
by substantial evidence and is not otherwise in accordance with law. 
(Pls.’s J. Br. in Supp. of Mot. for J. on R. at 61). The Domestic Producers 
argue that the subsidy at issue, the forgiveness of certain debts incurred 
by Saarstahl, was provided to DHS, not to Saarstahl, in the course of the 
creation of DHS. (Reply Br. of Def.-Intervenors at 54). By its own terms, 
the Domestic Producers maintain, for Commerce’s repayment method- 
ology to apply subsidies must have been bestowed prior to the transac- 
tion at issue. (Jd. at 55). Here, however, “the subsidy was the debt 
forgiveness that occurred at the time of the transaction and was a condi- 
tion to the transaction itself. In this context, by definition, DHS was the 
original beneficiary.” (Id. at 56 (footnote omitted)). Furthermore, even 
if the Court should disagree with the Domestic Producers’ contention 
that Commerce’s repayment methodology does not apply because the 
subsidy was provided to DHS during the course of its creation, the Do- 
mestic Producers argue Commerce’s determination that the creation of 
DHS was a privatization is not supported by factual evidence on the re- 
cord. (Id.). 


B. The Foreign Producers: 


The Foreign Producers maintain that Commerce “does not dispute 
that fair market value was paid in the 1989 Transaction by which Dil- 
linger and Saarstahl became subsidiaries of the holding company, 
DHS.” (Resp’ts’ Answers to Ct.’s Questions at 10; see also id. at 12 (“Dil- 
linger submits that the Government perhaps misspoke when it included 
the German transaction among those about which it stated that no spe- 
cific arm’s-length finding was made.”)).4° Pursuant to the transaction, 
Saarstahl was fully privatized and its new owner was DHS. (Id. at 12). 
While the Government of Saarland owned a 27.5% “non-controlling in- 
terest” in DHS, Commerce “found that the Government’s interest in 


39 It appears from the papers submitted to this Court in regard to the motion for summary judgment in LTV Steel, 
Co., Inc. et al. v. United States, Consol. Court No. 93-09-00568-CVD, that once Commerce determined the subsidy 
benefits had passed through to DHS, Commerce allocated the benefits deemed received by DHS over the sales of its new 
subsidiaries, Saarstahl and Dillinger. See Def-Intervenors’ Mot. for Summ. J. at 4, 6. In the case of Dillinger, the alloca- 
tion was pursuant to the German Final Determination at issue here. See id. 


40 In their response brief, the Foreign Producers did not answer the Domestic Producers’ contentions concerning 
Commerce’s application of its repayment methodology to the DHS-Dillinger-Saarstahl transaction. However, AG der 
Dillinger Hittenwerke and Dillinger Hiitte Saarstah! did submit answers to the Court’s post-oral argument questions 
on the issue of privatization relevant to the dispute at issue. See generally Resp’ts’ Answers to Ct.’s Questions. 
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the new entity had been acquired on commercially consistent terms, 
which were established by the independent accountants.” (Id.). Fur- 
thermore, the Foreign Producers argue, Commerce “has never sug- 
gested that, after the privatization, DHS, or Saarstahl, was the same 
entity as the privatized company while under Government ownership.” 
. (Id. at 14). 


C. The Department of Commerce: 


The Department of Commerce’s contentions concerning the general 
issue of privatization as set forth in the General Issues Appendix and ap- 
plied in the applicable determinations in the CVD series published in 
the Federal Register on July 9, 1993, are described above in the Court’s 
discussion of the Mexican Final Determination. 

With regard to the corporate transaction relevant to the German Fi- 
nal Determination, Commerce maintains it properly applied its privati- 
zation methodology. Commerce contends that the transaction resulting 
in the formation of DHS was not an internal corporate restructuring, 
but instead resulted in an independent, joint-venture company. (Def.’s 
Br. in Opp’n to Mots. for J. on R. at 101, 103). Commerce maintains that 
under the April 1989 agreement, DHS became the holding company for 
both Saarstahl and Dillinger. (Id. at 103). Saarstahl was thus privatized 
when the Government of Saarland sold Saarstahl to DHS. (Id. at 104). 
Citing this Court’s decision in Saarstahl, Commerce contends the argu- 
ment that privatization could not have occurred because the Govern- 
ment of Saarland still owned 27.5% of the purchaser, DHS, does not 
change the analysis. (Id.). Finally, Commerce contends it properly deter- 
mined that countervailable benefits in the form of debt forgiveness were 
provided originally to Saarstahl, not DHS. (Id. at 106-07). 

Commerce maintains, however, it made no specific finding regarding 
whether fair market value was paid in the transaction, or whether the 
transaction took place at arm’s length. (Def.’s Resp. to Ct.’s Questions 
at 2,3). Commerce does reiterate its statement in the German Final De- 
termination that “‘[t]he Government of Saarland contributed the assets 
of Saarstahl and DM 145.1 million in cash in return for 27.5 percent 
ownership of the holding company, DHS.’” (Id. at 6 (citation omitted)). 
Commerce claims, however, to have “made no * * * specific finding re- 
garding the nature of Saarstahl either before or after privatization.” (Id. 
at 16). 


DISCUSSION 


In Saarstahl, AG v. United States, 18 CIT ____, 858 F. Supp. 187 
(1994), this Court held that the attribution of subsidies, consisting of the 
forgiveness of debt by the government and private banks, previously be- 
stowed upon Saarstahl to DHS after DHS acquired Saarstahl in an 
arm’s-length transaction was unlawful. Id. at , 858 F. Supp. at 191. 
As discussed above, this Court reasoned in Saarstah/ that Saarstahl was 
privatized in an arm’s-length transaction in which DHS paid for all that 
itreceived.IJd.at__, 858 F. Supp. at 192. DHS, therefore, did not real- 
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ize any countervailable benefit and any countervailable duty assigned to 
it amounts to a penalty. Id. at __, 858 F. Supp. at 192-93. 

This Court’s decision and analysis in Saarstahl is consistent with the 
analysis set forth in the Court’s present opinion. As discussed above, 
Commerce may only countervail a privatized company for pre-privati- 
zation subsidies if the privatized company is the same or partially the 
same entity that received those subsidies. Whether the privatized com- 
pany is the entity that received the subsidy depends upon the nature of 
the privatization transaction undergone. If, for example, a company is 
privatized through a simple stock transfer carried out at arm’s-length 
for fair market value based upon commercial considerations, only the 
ownership interests in that corporation have changed; the corporation 
itself still exists and may continue to be countervailed. If, however, a 
government-owned company is privatized through a sale of that compa- 
ny’s several assets, Commerce cannot countervail the purchaser of 
those assets as long as the purchaser pays fair market value at arm’s 
length based upon commercial considerations. In that case, Commerce 
cannot countervail for pre-privatization subsidies not only because the 
purchaser has paid for all which it is to receive, but also because the pur- 
chaser/transferee is not the same entity that received the subsidies. 
Commerce could, however, continue to countervail the transferor.*! 

It appears from the German Final Determination Commerce found 
that Saarstahl was privatized in a transaction involving a sale of Saars- 
tahl’s several assets: “The Government of Saarland contributed the as- 
sets of Saarstahl and DM 145.1 million in cash in return for 27.5 percent 
ownership of the holding company, DHS.” German Final Determina- 
tion, 58 Fed. Reg. at 37,320 (emphasis added). Commerce also appears to 
have determined that Saarstahl was the original recipient of the subsi- 
dies. Id. The Domestic Producers, however, characterize the transaction 
as a “reorganization” of Saarstahl followed by a sale of its shares. (An- 
swers of AK Steel Corp.., e¢ al., to Ct.’s Questions at 7-8 (“Saarstahl was 
reorganized as DHS Dillinger Hiitte Saarstahl * * *. The Government of 
Saarland acquired a 27.5 percent ownership interest in the enlarged 
DHS in exchange for a cash contribution of DM 145.1 million.”) (foot- 
note omitted)). Domestic Producers also claim that, because the loan 
forgiveness occurred during the transaction and as a requirement of 
DHS’s creation, the benefit vested in DHS, not in Saarstahl. See Pls.’s J. 
Br. in Supp. of Mot. for J. on R. at 9, 11. 

If in fact Commerce has interpreted the evidence to conclude that the 
loan forgiveness constituted a subsidy to Saarstahl and not to DHS, and 
that Saarstahl was privatized through a sale of its several assets, as long 


41 If the “old” public corporation goes out of business and the “new” privatized corporation is going into business, 
should not Commerce seek to countervail all prior subsidies that were given? Are not those tariffs somehow lost? In 
light of the purposes of the CVD statutes, the answer to both questions would seem to be no. The intent of Congress has 
been given implementation. The “new” privatized entity has received no bounty or grant because it has paid full value 
for the assets it has received. The “old” entity will follow one of several routes. For example, if the “old” corporation is 
out of business it is not competing with the advantages of subsidies. If the “old” corporation continues to do business 
with the United States it will be countervailed for the subsidies it has received. It certainly can be argued that govern- 
ments may endeavor to structure privatization transactions to avoid countervailing tariffs. Commerce, with its consid- 
erable expertise should have the ability to ferret out sham transactions. 
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as those interpretations are supported by substantial evidence they will 
stand. See, e.g., Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 
(1966) (“[T]he possibility of drawing two inconsistent conclusions from 
the evidence does not prevent an administrative agency’s finding from 
being supported by substantial evidence.”) (citations omitted). Howev- 
er, other than setting forth the conclusory statements that “the debt for- 
giveness * * * provided benefits to Saarstahl which were then passed 
through to DHS,” and “the Government of Saarland contributed the as- 
sets of Saarstahl,” Commerce does not appear to have explicated how it 
reached its determinations in the German Final Determination. Ger- 
man Final Determination, 58 Fed. Reg. at 37,320. 

In oral argument before this Court, Commerce informed the Court 
that the privatization of Saarstahl was at fair market value. See Tr. at 
483 (“Other than Brazil and Mexico, for all the remaining countries the 
Commerce Department determined that the transactions were made at 
* * * fair market value.”). Commerce also informed this Court during 
the course of the Saarstahl proceeding that the privatization of Saars- 
tahl was an arm’s-length transaction. Saarstahl,18CITat__, 858 F 
Supp. at 192 ((“In response to the Court’s question “was this an arm’s 
length transaction,” the government responded, “Yes, it was.”) (citing 
Saarstahl Tr. at 19)). Indeed, the very holding of Saarstahl was prem- 
ised in substantial part upon the proposition that “Saarstahl was privat- 
ized in an arm’s length transaction.” Id. at __, 858 F. Supp. at 192. 
Commerce now informs this Court, however, that it did not in fact make 
such findings. See, e.g., Def.’s Resp. to Ct.’s Questions at 2, 3, 13. Com- 
merce also claims to have made no specific finding as to whether the pri- 
vatized entity is the same entity as the company that received subsidies. 
(Id. at 16). 

The Foreign Producers inform this Court in their response to this 
Court’s post-oral argument questions on privatization that Commerce 
has made a specific finding that the 1989 Transaction was at arm’s 
length. (Resp’ts’ Answers to Ct.’s Questions at 10). The Foreign Produc- 
ers take the position that Commerce first made these findings in Certain 
Hot Rolled Lead and Bismuth Carbon Steel Products from Germany, 
58 Fed. Reg. 6233, 6234, 6235-37 (1993) (Leaded Bar), in which Com- 
merce stated: 


We believe that the equity infusion made by the Government of 
Saarland into DHS was on terms consistent with commercial con- 
siderations * * *. [W]e determine that the equity infusion made by 
the Government of Saarland into DHS was made on terms consis- 
tent with commercial considerations. 


(Id. at 10 (quoting Leaded Bar, 58 Fed. Reg. at 6236)). The Foreign Pro- 
ducers maintain that this Court upheld Commerce’s “findings of an 
arm’s-length and fair market value transaction on appeal of the Leaded 
Bar determination.” (Id. (citing Saarstahl,18CIT at __, 858 F. Supp. 
at 192-93)). Furthermore, they argue, Commerce has carried forward 





66 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 9, MARCH 1, 1995 


its determination into the instant case and is defending its determina- 
tion in this litigation. (Id. at 11). 

It is the position of this Court that because Commerce has specifically 
informed this Court that: 


Commerce made no specific findings that the privatizations in the 
Brazil, Germany, Mexico, and United Kingdom certain steel CVD 
investigations were necessarily of arm’s-length transactions[;] 

* * * * * * * 


* * * Commerce made no specific finding regarding whether fair 
market value was paid|;] 

*** On further review of the record, Commerce respectfully 
must correct the suggestion it initially made to the Court regarding 
whether Commerce had made a specific finding that a fair market 
value was paid in the privatization of Saarstahl. Commerce made 
no such specific finding|;] 

* * * 


* * * * 


* * * Commerce made no * * * specific finding regarding the na- 
ture of Saarstahl either before or after privatization|[;] 


(Def.’s Resp. to Ct.’s Questions at 2, 3, 13, 16), the German Final Deter- 
mination must be remanded so that Commerce may properly make 
these findings and report them to this Court with articulated reason and 
consistency. 

Accordingly, the German Final Determination is remanded to Com- 
merce. Specifically, Commerce is to report to this Court the following: 
(1) whether the privatization transaction at issue was effected at arm’s 
length, for fair market value, and based upon commercial consider- 
ations; (2) whether the transaction at issue involved a privatization or 
partial privatization; (3) the terms and substance of the transaction at 
issue, and whether the transaction involved a sale of an asset or several 
assets, or consisted entirely of a sale of shares; (4) whether, under the 
Court’s analysis, if a privatization or partial privatization took place, 
the privatized entity continues to be, for all intents and purposes, the 
same entity that received subsidies prior to the transaction; and 
(5) whether, under the Court’s analysis, Commerce may properly coun- 
tervail DHS or any other party. Commerce is further directed to perform 
and report to this Court the following calculations: (1) Commerce will 
calculate any countervailing duties due, if any, by any transferor and 
transferee subsequent to a privatization; (2) if, under the Court’s analy- 
sis, Commerce determines that any privatized or partially privatized en- 
tity continues to be, for all intents and purposes, the same entity that 
received subsidies prior to the privatization transaction, Commerce will 
calculate any and all countervailing duties due on such surviving entity; 
and (3) Commerce will calculate any and all countervailing duties due 
on account of any other type of privatization transaction involved. In its 
calculations Commerce shall, where applicable, make any corrections 
necessary on account of allocation and/or sales denominator adjust- 
ments occasioned by the respective remands on those issues. 
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V. MOTION FOR SUMMARY JUDGMENT BASED ON ISSUE PRECLUSION 

Under LTV Steel Co., Inc. et al. v. United States, Consol. Court No. 
93-09-00568-CVD, one of the consolidated cases under the Court’s 
scheduling order governing this joint proceeding, AG der Dillinger 
Hiittenwerke (Dillinger) has moved for summary judgment based on a 
claim of issue preclusion. LTV Steel involves an appeal from the admin- 
istrative determination in Certain Steel Products From Germany, 
58 Fed. Reg. 37,315 (Dep’t Comm. 1993) (final determ.). 

Dillinger contends that this Court’s decision in Saarstahl, AG v. 
United States,18CIT__, 858 F Supp. 187 (1994), warrants the grant- 
ing of summary judgment in the present case. In Saarstahl this Court 
adjudicated on the merits the appeal of an administrative determination 
involving Dillinger’s former sister company, Saarstahl AG. Dillinger 
maintains that the administrative determination appealed in Saarstahl 
involved “virtually identical facts” as the administrative determination 
in the present case. (Def.-Intervenor’s Mot. for Summ. J. at 3). Dillinger 
claims the source of the subsidy and the countervailable event are the 
same in both final determinations, as well as the parties, and the time 
period. Dillinger also argues that the central issues in both appeals are 
identical. (Id. at 5). Accordingly, Dillinger argues this Court’s decision in 
Saarstahl should be applied in favor of Dillinger and its parent company 
DHS. (Id. at 8). 

Commerce does state in its response that “there is no dispute that the 
privatization transaction involved in Saarstahl is the same involved 
here.” (Def.’s Opp’n to Mot. for Summ. J. at 4). From the parties’ briefs 
in the joint proceeding addressed in this opinion as well as the Federal 
Register determination itself, however, the Court discerns that the is- 
sues sought to be precluded may be somewhat obfuscated. The transac- 
tion that resulted in DHS holding Dillinger and Saarstahl as 
subsidiaries was a complicated one not fully explained by Commerce. 
See, e.g., German Final Determination, 58 Fed. Reg. at 37,320 (“The 
Government of Saarland contributed the assets of Saarstahl * * *. Usi- 
nor-Sacilor contributed its shares of Dillinger to DHS * ** .”). This 
Court cannot discern from the German Final Determination or the par- 
ties’ briefs whether the issues to be determined are identical. The Court 
has issued general remand instructions on the issue of privatization. 
The remand will presumably yield clarifying results. Accordingly, Dil- 
linger’s motion for summary judgment based on issue preclusion is 
denied. 


CONCLUSION 

After considering the arguments of all parties, the Court makes the 
following holdings on the issue of privatization: (1) Commerce’s privati- 
zation methodology as set forth in the General Issues Appendix ap- 
pended to Certain Steel Products from Austria, 58 Fed. Reg. 37,225, 
37,259-74 (Dep’t Comm. 1993) (final determ.) and applied in Certain 
Steel Products from Brazil, 58 Fed. Reg. 37,295 (Dep’t Comm. 1993) (fi- 
nal determ.), Certain Steel Products from Mexico, 58 Fed. Reg. 37,352 
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(Dep’t Comm. 1993) (final determ.), Certain Steel Products from the 
United Kingdom, 58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final de- 
term.), and Certain Steel Products from Germany, 58 Fed. Reg. 37,315 
(Dep’t Comm. 1993) (final determ.), to the extent it states pre-privatiza- 
tion subsidies bestowed upon government corporations continue to be 
countervailable after all types of privatization transactions and that 
purchasers of discrete assets of subsidized corporations at arm’s length 
for fair market value based upon commercial considerations may be at- 
tributed with subsidies previously received by the subsidized seller cor- 
porations, is unlawful; (2) Commerce’s determination in the Mexican 
Final Determination, insofar as it pertains to the application of Com- 
merce’s privatization methodology, is remanded pursuant to the 
instructions in this opinion and its accompanying order; (3) Com- 
merce’s determination in the Brazilian Final Determination, insofar as 
it pertains to the application of Commerce’s privatization methodology, 
is remanded according to the instructions in this opinion and its accom- 
panying order; (4) Commerce’s determination in the British Final De- 
termination, insofar as it pertains to the application of Commerce’s 
privatization methodology, is remanded according to the instructions 
contained in this opinion and its accompanying order; (5) Commerce’s 
determination in the German Final Determination, insofar as it per- 
tains to Commerce’s application of its privatization methodology, is re- 
manded according to the Court’s instructions in this opinion and its 
accompanying order; and (6) the motion of AG der Dillinger Hiitten- 
werke for summary judgment in LTV Steel Co., Inc. et al. v. United 
States, Consol. Court No. 93-09-00568-CVD, is denied in all respects. 


SECTION Two: ALLOCATION METHODOLOGY 


Usinor Sacilor and Sollac (Usinor Sacilor) and British Steel ple (col- 
lectively “plaintiffs” ) jointly move for partial judgment on the agency re- 
cord pursuant to U.S. CIT R. 56.2 and for an order declaring that aspect 
of the General Issues Appendix appended to Certain Steel Products from 
Austria, 58 Fed. Reg. 37,225, 37,225-31 (Dep’t Comm. 1993) (final de- 
term.) (General Issues Appendix)*? pertaining to the allocation method- 
ology** employed by Commerce to amortize countervailable benefits as 
set forth in the General Issues Appendix and applied in the final coun- 
tervailing duty determinations in Certain Steel Products from France, 
58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final determ.) (French Final 
Determination)** and Certain Steel Products from the United Kingdom, 
58 Fed. Reg. 37,393 (Dep’t Comm. 1993) (final determ.) (British Final 
Determination)* to be unsupported by substantial evidence on the re- 


42 See supra note 10 and accompanying text describing the nature of the General Issues Appendix. 


43 In their papers, the parties also refer to the allocation methodology as an amortization methodology. In this opin- 
ion, the Court refers to the allocation methodology as a method employed by Commerce to allocate over time the bene- 
fits flowing from nonrecurring subsidies. 

44 Commerce amended the French Final Determination on August 17, 1993. See Certain Steel Products from France, 
58 Fed. Reg. 43,759 (Dep’t Comm. 1993) (order and am. final determ.). 


45 Commerce amended the British Final Determination on August 17, 1993. See Certain Steel Products from the 
United Kingdom, 58 Fed. Reg. 43,748 (Dep’t Comm. 1993) (order and am. final determ.). 
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cord and not otherwise in accordance with law. Defendant, the Depart- 
ment of Commerce (Commerce), opposes plaintiffs’ motion and asserts 
Commerce’s determinations are based on substantial evidence on the 
administrative record and are otherwise in accordance with law. AK 
Steel Corporation, Bethlehem Steel Corporation, Geneva Steel, Gulf 
States Steel Incorporated of Alabama, Inland Steel Industries, Incorpo- 
rated, Laclede Steel Company, LTV Steel Company, Incorporated, 
Lukens Steel Company, National Steel Corporation, Sharon Steel Cor- 
poration, U.S. Steel Group a unit of USX Corporation, and WCI Steel, 
Incorporated (collectively “defendant-intervenors”) oppose plaintiffs’ 
motion and argue Commerce’s determinations are fully supported by 
substantial evidence and are not contrary to law. 


BACKGROUND 


In allocating the economic benefits of nonrecurring subsidies, Com- 
merce apportions the value of the subsidies over a number of years be- 
ginning with the year of receipt. See S. Rep. No. 249, 96th Cong., 1st 
Sess. 85-86 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 471 (“[I]n the 
case of nonrecurring subsidy grants or loans * * * [rleasonable methods 
of allocating the value of such subsidies over the production or exporta- 
tion of the products benefiting from the subsidy must be used.”). The 
countervailing duty statute is silent, however, as to the methodology to 
be employed in allocating subsidy benefits. 

Commerce erected an allocation methodology using the Internal Rev- 
enue Service’s 1977 Class Life Asset Depreciation Range System*¢ (IRS 
tax tables) as a proxy. General Issues Appendix, 58 Fed. Reg. at 37,227. 
As explained by Commerce, 


Since 1982, it has been the Department’s practice to allocate bene- 
fits from nonrecurring subsidies, such as grants and equity, over the 
average useful life of renewable physical assets, as set out in the 
U.S. Internal Revenue Service’s Class Life Asset Depreciation 
Range System * * *. After careful consideration of the comments 
made by the interested parties, and our own internal examination 
of this policy, we have concluded that the allocation period tradi- 
tionally used by the Department is the most reasonable. Further- 
more, our use of the IRS tax tables * * * is consistent with the 
Guidelines Adopted By The GATT Committee On Subsidies And 
Countervailing Measures: Guidelines on Amortization and De- 
preciation (GATT Doc. No SCM/64 of July 11, 1985). 


Id. 

In each of the investigations under review, Commerce “determined 
that the average useful life of renewable assets in the steel industry is 15 
years, as set out in the IRS [tax] tables.” Jd. at 37,230. Thus, the agency 
found “the allocation period in these investigations is 15 years, which 
the Department considers to be reflective of the average useful life of as- 
sets in the steel industry.” Id. (citing 54 Fed. Reg. 23,366, 23,384 (Dep’t 


46 Rey. Proc. 77-10, 1977-1 C.B. 548, superseded by Rev. Proc. 83-35, 1983-1 C.B. 745, made obsolete by Rev. Proc. 
87-56, 1987-2 C.B. 674. 
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Comm. 1989) (to be codified at 19 C.ER. § 355.49(b)(3)) (proposed May 
31, 1989) (Proposed Regulations)). 

The nonrecurring grants at issue in the French Final Determination 
are the conversion of “loans with special characteristics” to common 
stock received by Usinor and Sacilor in the amount of French francs 
(FF) 13.8 billion in 1981 and FF 12.6 billion in 1986. French Final Deter- 
mination, 58 Fed. Reg. at 37,307. Commerce determined Usinor Sacilor 
to be unequityworthy from 1978 through 1988 and therefore “consid- 
er[ed] the conversion of PACS to common stock in 1981 and 1986 to 
constitute equity infusions on terms inconsistent with commercial con- 
siderations.” Jd. Usinor Sacilor’s conversion of “Fonds d’Intervention 
Sidérurgique” bonds to common stock in 1986 and 1988 were also 
construed as nonrecurring grants by Commerce. Jd. Commerce’s treat- 
ment of Usinor Sacilor’s conversions of the FIS instruments paralleled 
the agency’s treatment of the company’s PACS conversions. Thus, be- 
cause Commerce found Usinor Sacilor unequityworthy in 1986 and 
1988, Commerce “consider[ed] the conversion of FIS bonds to common 
stock in 1986 and 1988 to constitute equity infusions on terms inconsis- 
tent with commercial considerations.” Id. 

In the British Final Determination, Commerce determined British 
Steel Corporation (British Steel) was unequityworthy from 1977-78 
through 1985-86. British Final Determination, 58 Fed. Reg. at 37,395. 
Therefore, the equity infusions provided to British Steel by the U.K. 
Government between 1977-78 through 1985-86 were on terms incon- 
sistent with commercial considerations. Id. In addition, the agency 
found British Steel wrote-off capital invested in the corporation by the 
U.K. Government under several Iron and Steel Acts in the amount of 
£3.0 billion in 1981, £1.0 billion in 1982, and £2.98 billion in 1988. Id. 
These equity infusions and debt write-offs constituted nonrecurring 
grants subject to the 15-year allocation period employed by Commerce. 
Id. at 37,396. 


ISSUE PRESENTED 


Whether Commerce’s use of a 15-year allocation period to amortize 
the benefits conferred by nonrecurring countervailable subsidies is sup- 


ported by substantial evidence on the record and is otherwise in accor- 
dance with law. 


CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 


Plaintiffs first argue the 15-year allocation period is improper be- 
cause it ignores that an infusion of fungible capital benefits a company’s 
overall operations and not only the acquisition of depreciable physical 
assets. (Pls.’ Br. at 15). Plaintiffs contend Commerce must “allocate the 
benefits from a nonrecurring subsidy over a ‘reasonable period’ that re- 
flects the duration of the ‘commercial and competitive benefit’ of the 
subsidy to the recipient.” (Pls.’ Br. at 5 (quoting S. Rep. No. 249, 96th 
Cong., lst Sess. 85-86 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 
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471-72)). Plaintiffs claim it is unreasonable to assume benefits extend 
through the life cycle of the steel industry’s depreciable physical assets 
and therefore, Commerce’s depreciable physical assets methodology is 
not a “reasonable proxy for the actual duration of the commercial and 
competitive benefits.” (Id. at 8). As plaintiffs explain, a “company’s op- 
erations necessarily require the allocation of capital to many other 
areas, the impact of which may be appropriately attributable to the year 
of expenditure or to a period of significantly shorter duration than the 
depreciation period for renewable physical assets.” (Id. at 9 (footnote 
omitted)). Plaintiffs assert Commerce cites to “no empirical evidence 
supporting its ‘industry life cycle’ concept * * *. Indeed, there is no men- 
tion whatsoever of supporting evidence in the record” establishing the 
reasonableness of the depreciable physical assets methodology. (Id. at 
10-11; see Pls.’ Reply Br. at 8). 

Second, plaintiffs argue Commerce itself has acknowledged the arbi- 
trariness of the methodology because Commerce has “repeatedly and 
explicitly acknowledged in past cases that the average useful life of as- 
sets does not necessarily bear any relation to the economic benefit con- 
ferred by subsidy funds.” (Pls.’ Br. at 12; see id. at 13 (quoting Certain 
Carbon Steel Products from Mexico, 49 Fed. Reg. 5142, 5150 (Dep’t 
Comm. 1984) (prelim. determ.) (Carbon Steel Products from Mexico); 
Cold-Rolled Steel Flat Products from Argentina, 49 Fed. Reg. 18,006, 
18,018, 18,021 (Dep’t Comm. 1984) (final determ.) (Flat Products from 
Argentina))). Plaintiffs emphasize Commerce’s earlier finding that 
“‘the average life of equipment is arguably no more accurate a measure 
than simply choosing a number.’” (Id. at 13 (quoting Carbon Steel Prod- 
ucts from Mexico, 49 Fed. Reg. at 5150)). Plaintiffs quote from Flat Prod- 
ucts from Argentina, where Commerce stated: 


[W]e recognize first that the physical assets are often a fairly small 
part of the costs of doing business, and second that even in highly 
capital intensive industries the benefit of funds received * * * has 
no particular relationship to the life of the machinery * * *. We orig- 
inally chose the average useful life of assets because we believed the 
benefits of a grant somehow had a life approximating the life of as- 
sets * * *. We now consider this belief wrong * * *. 


(Id. at 12 (emphasis omitted) (quoting Flat Products from Argentina, 
49 Fed. Reg. at 18,018, 18,021)). Because Commerce correctly recog- 
nized that physical assets are often a “small part of the costs of doing 
business,” plaintiffs contend Commerce cannot justify its allocation 
methodology which purports to “treat [ ] all such capital as if it were 
used to acquire depreciable physical assets.” (Id. at 15-16). This ap- 
proach fails to recognize that capital “is used for a range of corporate 
purposes, e.g., to cover cash losses, finance working capital needs (net 
receivables and inventory), finance research and development, and fund 
the closure of facilities.” (Id. at 15). Plaintiffs assert Commerce “must 
adopt a reasonable allocation approach that reflects the fact that an in- 
fusion of fungible capital provides a company with a financial benefit 
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that flows to the company’s overall operations and funds all corporate 
purposes.” (Id. at 16). 

Finally, plaintiffs allege the physical assets methodology was “un- 
equivocally rejected by this Court eight years ago.” (Id. at 13 (citing Brit- 
ish Steel Corp. v. United States, 10 CIT 224, 238, 632 F. Supp. 59, 69 
(1986) (British Steel II))). In British Steel II, the Court found Com- 
merce’s methodology to be unreasonable and not in accordance with the 
law and remanded for “further consideration of other ‘viable options’ 
that may more reasonably reflect the benefit of the subsidies in ques- 
tion.” British Steel IT, 10 CIT at 238, 632 F Supp. at 69-71; see also Ipsco, 
Inc. v. United States, 12 CIT 359, 372, 687 F. Supp. 614, 625-26 (1988) 
(quoted in Pls.’ Br. at 13-14). 


B. Defendant: 


Commerce advances several claims in support of its use of the 15-year 
allocation period. Commerce argues the allocation period conforms with 
the practice the agency has developed over the last ten years. Commerce 
recognizes the congressional mandate that “the allocation period must 
reasonably reflect ‘the commercial and competitive benefit to the recipi- 
ent.’” (Def.’s Br. at 5 (quoting S. Rep. No. 249 at 85-86, reprinted in 1979 
US.C.C.A.N. at 471-72)). Commerce contends, however, several reason- 
able options exist “that could form the basis for estimating the commer- 
cial and competitive benefits and none is clearly superior to the others.” 
(Id.). Commerce explains that “[a]fter careful consideration of the com- 
ments * * * and our own internal examination of this policy, we have 
concluded that the allocation period * * * is the most reasonable.” Gen- 
eral Issues Appendix, 58 Fed. Reg. at 37,227. 

Commerce asserts it “bases its amortization methodology upon the 
average useful life of assets because, given that benefits can continue in- 
definitely, it is reasonable to assume that benefits extend at least 
throughout a single ‘life cycle’ within the industry.” (Def.’s Br. at 6 (foot- 
note omitted)). Commerce analogizes “average life cycle” to “average 
life expectancy,” arguing the “average useful life of renewable assets is, 
in a sense, an average industrial life expectancy because * * * ‘if the as- 
sets are not renewed, operations would cease.’” (Id. at 7 (citing General 
Issues Appendix, 58 Fed. Reg. at 37,230)). The industry lifetime, Com- 
merce continues, “is a finite period that enables Commerce reasonably 
to measure the impact of the subsidy.” (Id.). 

Commerce rejects plaintiffs’ assertion that the allocation methodolo- 
gy treats all grants as if they were used to acquire depreciable physical 
assets, stating it “reveals a fundamental error in plaintiffs’ perception 
of the methodology.” (Id. at 7 (citing Pls.’ Br. at 15)). Commerce’s use of 
the average useful life of assets as the basis for its allocation period is 


not premised upon treating all non-recurring grants as if they were 
used to purchase physical assets * * *. [I]t is merely a means of re- 
ducing the indefinite to a finite period that can reasonably be used 
to measure the benefits of the grant over time—regardless of how 
the funds are used. 
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(Id. at 8). Furthermore, Commerce notes that “amortizing benefits over 
the average useful life of assets has the added advantage of promoting 
consistency and predictability in the administration of the countervail- 
ing duty law.” (Id. at 11). 


C. Defendant-Intervenors: 


Defendant-Intervenors contend the British Steel and Ipsco decisions 
do not prohibit Commerce from using the 15-year allocation period, but 
instead require that Commerce’s chosen allocation methodology satisfy 
two criteria: “(1) the allocation period must be reasonably related to the 
period of commercial and competitive benefit enjoyed by the recipient; 
and (2) the Department’s determination must relate to the record evi- 
dence.” (Def.-Intervenors’ Br. at 11). Defendant-Intervenors argue 
Commerce’s application of its allocation methodology satisfies these cri- 
teria and is therefore supported by substantial evidence and is other- 
wise in accordance with law. (Id.). Additionally, defendant-intervenors 
contend the Court’s decision in Ipsco, Inc. v. United States, 13 CIT 335, 
710 F Supp. 1581 (1989) (Ipsco IID, rev’d in part on other grounds, 8 Fed. 
Cir. (T) 80, 899 F2d 1192 (1990), upheld Commerce’s “use of an alloca- 
tion methodology based on the average useful life of renewable physical 
assets” and therefore such a methodology is acceptable under the law. 
(Id. at 4—5; see id. at 11). 

Defendant-Intervenors also assert Commerce’s allocation methodol- 
ogy is “eminently reasonable, given the inherent limitations upon any 
methodology.” (Id. at 14). As defendant-intervenors explain, 


[B]ecause it is impossible to know how long the benefits from a sub- 
sidy truly exist, it is reasonable to assume that they extend at least 
as long as if they were used to purchase physical assets. This ap- 
proach satisfies the requirement enunciated by the Court, that 
[Commerce] relate any allocation period to the period over which a 
subsidy recipient enjoys the benefits of the subsidy. 


(Id. (footnote omitted)). Because “[t]here is no economic theory that 
would allow an identification of the actual period of subsidy benefits,” 
defendant-intervenors continue, Commerce’s approach “has identified 
the average useful life of assets as being a reasonable estimate of that 
period.” (Id. at 15). Therefore, defendant-intervenors argue Com- 
merce’s methodology produces a “reasonable period related to the com- 
mercial and competitive benefits of subsidies.” (Id.). 

Turning to the IRS tax tables upon which Commerce’s methodology is 
based, defendant-intervenors defend the use of the tables as “a reason- 
able measure of the useful life of assets in the steel industry.” (Id. at 17). 
Defendant-Intervenors point out that the IRS tax tables are the result of 
“extensive and repeated research of the actual depreciation periods 
used within the steel industry” and have been “vigilantly scrutinized, 
studied, and updated” over the last 30 years. (Id. at 16 (footnotes 
omitted)). Specifically, defendant-intervenors cite two United States 
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Department of Treasury studies*’ providing “information of record” 
that, defendant-intervenors contend, supports Commerce’s conclusion 
that “‘the IRS tax tables are an accurate representation of the experi- 
ences of U.S. steel producers.”” (Id. at 17 (quoting General Issues Appen- 
dix, 58 Fed. Reg. at 37,230)). 

Finally, defendant-intervenors contend Commerce’s allocation meth- 
odology is “reasonably related to the actual experience of the recipient of 
the subsidy,” citing calculations made by domestic producers demon- 
strating “British Steel used a depreciation period of between 19 and 21 
years for plant machinery, equipment, and vehicles.” (Id. at 18-19 (cita- 
tion omitted)). Drawing on information in Usinor-Sacilor’s 1986 annual 
report, defendant-intervenors note that “Usinor-Sacilor adopted a 15 
year amortization period.” (Id. at 19 (footnote omitted)). This “evidence 
of record,” defendant-intervenors claim, “establishes that [Com- 
merce’s] methodology satisfies the criteria for an allocation methodolo- 
gy—that it be related to the actual benefit to the foreign recipient.” (Id. 
(footnote omitted)). 


DISCUSSION 


It is unnecessary for this Court to belabor the various arguments ad- 
vanced by Commerce and defendant-intervenors in support of Com- 
merce’s methodology. The government has unsuccessfully advocated 
similar positions before the CIT on numerous occasions. Specifically, in 
Ipsco, Inc. v. United States, 12 CIT 1128, 701 F. Supp. 236 (1988) (Ipsco 
IT), the Court rejected the government’s contentions regarding the rea- 
sonableness of Commerce’s methodology. Ipsco II, 12 CIT at 1130-31, 
701 F. Supp. at 238-39. There the Court reasoned, “[e]ven assuming 
arguendo that ITA may adopt any allocation period which it determines 
to be ‘reasonable,’ it is unclear from the record why ITA believes that the 
IRS depreciation schedule for replaceable physical assets is a reasonably 
accurate indicator of economic reality in the light of plaintiffs’ verified 
financial records.” Id. at 1130, 701 F. Supp. at 238 (footnotes omitted). 
Likewise, in Ipsco, Inc. v. United States, 12 CIT 359, 687 F. Supp. 614 
(1988) (Ipsco I), the Court rejected the government’s rationale that 
Commerce’s method produces consistency and predictability because 
such attributes do not “ensure the reasonableness of either the method, 
or the resulting period, in this or any other particular case.” Ipsco I, 
12 CIT at 372, 687 F Supp. at 625. Moreover, in British Steel Corp. v. 
United States, 10 CIT 224, 632 F Supp. 59 (1986) (British Steel IT), the 
Court reached the conclusion that, 


[L]inking the commercial and competitive benefit of the subsidies 
at issue to the 15-year average useful life of capital assets in the U.S. 
steel industry, while administratively convenient, is unreasonable 
and not in accord with Congressional intent that the benefits be al- 


47 Thomas Koerner, US. Department of the Treasury, The Steel Industry: A Study of Factors Affecting Prescribed 
Capital Cost Recovery Allowances of Steel me or ew ipment (1977); Office of Industrial Economics, U.S. Department 
of the Treasury, The Steel Industry: A Si ddendum Report to the OIE Study of the Steel Industry of October 
1977 (1979). 
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located over a period of time reflecting the commercial and competi- 
tive benefit of the subsidy to the recipient. 


British Steel IT, 10 CIT at 236, 632 F Supp. at 68. 

Although the Court must accord substantial weight to Commerce’s 
interpretation of the statute it administers, American Lamb Co. v. 
United States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986), the Court 
must not defer to an agency interpretation “to alter the clearly ex- 
pressed intent of Congress,” Board of Governors of the Fed. Reserve Sys. 
v. Dimension Fin. Corp., 474 U.S. 361, 368 (1986). Simply put, “[t]he ju- 
diciary is the final authority on issues of statutory construction and 
must reject administrative constructions which are contrary to clear 
congressional intent.” Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 843 n.9 (1984). 

The legislative history of the Trade Agreements Act of 1979 clearly 
sets forth Congress’ intent with respect to allocating benefits of subsi- 
dies over time: 


There is a special problem in determining the gross subsidy with re- 
spect to a product in the case of nonrecurring subsidy grants or 
loans, such as those which aid an enterprise in acquiring capital 
equipment or a plant. Reasonable methods of allocating the value of 
such subsidies over the production or exportation of the products 
benefiting from the subsidy must be used. In particular, a reasonable 
period based on the commercial and competitive benefit to the recipi- 
ent as a result of the subsidy must be used. For example, allocating a 
subsidy in equal increments over the anticipated 20-year useful life 
of capital equipment purchased with the aid of the subsidy would 
not be reasonable if the capital equipment gave the recipient of the 
subsidy an immediate significant competitive benefit compared to 
what would be the situation without the capital equipment and 
compared to the competitive benefit the equipment would likely 
provide in the later stages of its useful life. 


S. Rep. No. 249, 96th Cong., 1st Sess. 85-86 (1979), reprinted in 1979 
US.C.C.A.N. 381, 471-72 (emphasis added). As the foregoing legislative 
history makes clear, Congress intended Commerce to amortize the value 
of subsidies a firm receives in a manner reflecting the actual “commer- 
cial and competitive benefit” of the subsidies to the firm. 

Commerce’s failure to allocate subsidy benefits in the manner Con- 
gress intended underlies the Court’s previous holdings in the Ipsco and 
British Steel cases.*® The CIT struck down Commerce’s use of the IRS 
tables in those cases because nothing on the record demonstrated the 


48 The Ipsco cases also emphasize Commerce had not “promulgated a regulation regarding allocation of subsidy 
benefits used for the purchase of capital assets that incorporates the IRS tables.” Ipsco II, 12 CIT at 1132, 701 F Supp. 
at 240. In the absence of such a regulation, “ITA must explain the basis for its decision based on the facts of [the] case.” 
Ipsco I, 12 CIT at 372, 687 F. Supp. at 626. In addition, because Commerce had not followed the rule-making procedures 
prescribed by the Administrative Procedures Act (APA) in 5 U.S.C. § 553 (1982), the Ipsco II Court concluded the 
agency could not properly rely on the “rate rule” reflecting the IRS tables. [psco IT, 12 CIT at 1132, 701 F. Supp. at 240. 

The Court considers the provisions set forth in the Proposed Regulations, except where Commerce has indicated 
otherwise, as statements of the agency’s position with respect to the matters addressed in the provisions. See Proposed 
Regulations, 54 Fed. Reg. at 23,366 (indicating the ITA proposes to establish “regulations codifying the methodology 
used to determine the existence and value of countervailable subsidies”). Because the agency has not yet published the 
provisions contained in the Proposed Regulations in a final form pursuant to the APA, 5 U.S.C. § 553 (1988), the Court 


continued 
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IRS tables reflected “the commercial and competitive benefit to the re- 
cipient” as Congress intended. In Ipsco II, the Court noted “ITA has 
made no attempt to explain the figure it obtained from the IRS tables in 
relation to the facts of this case, so that the result might be said to reflect 
the economic reality of these particular plaintiffs.” Ipsco II, 12 CIT at 
1131, 701 F Supp. at 239. Similarly, the Court in Ipsco I concluded, 


ITA has failed to provide a non-arbitrary basis for its decision to use 
a 15 year period that was derived from standardized IRS data on the 
useful life of equipment in the U.S. Steel industry, rather than a pe- 
riod that boul be derived from verified information pertaining to 
the country and company under investigation in this case. 


Ipsco I, 12 CIT at 372, 687 F Supp. at 626 (footnote omitted). Likewise, 
in British Steel II, the Court underscored that the “ITA failed to ade- 
quately explain why a 15-year allocation period is reasonable based on 
the commercial and competitive benefit of the subsidies in question to 
[the recipient firm].” British Steel II, 10 CIT at 236, 632 F. Supp. at 68; cf 
Ipsco, Inc. v. United States, 13 CIT 335, 336, 710 F. Supp. 1581, 1583 
(1989) (Ipsco IID), rev'd in part on other grounds, 8 Fed. Cir. (T) 80, 899 
F.2d 1192 (1990) (upholding an allocation methodology, different from 
the methodology at issue here, as supported by evidence on the record 
because it reflected “the economic useful life of all of Ipsco’s replaceable 
physical assets”). 

The same deficiencies infect Commerce’s determinations in these 
cases. Little on the record suggests Commerce considered whether and 
to what extent the 15-year useful life period prescribed by the IRS tax 
tables and incorporated into the agency’s allocation methodology re- 
flects the commercial and competitive benefits received by the firms un- 
der investigation as a result of nonrecurring grants and equity 
infusions.*9 

Commerce correctly quotes Ipsco II’s holding that the “Department’s 
use of the 15-year period set out in the IRS table must be supported by 
substantial evidence in record.” General Issues Appendix, 58 Fed. Reg. 
at 37,230 (citing Ipsco II); see also Memorandum from ITA Staff to Jo- 
seph A. Spetrini, Acting Assistant Secretary for Import Administration 


does not regard the provisions as a codification of the agency’s practice, but rather as merely published notice of its 
intent to codify those provisions. See Ipsco II, 12 CIT at 1131, 701 F Supp. at 239 (“ITA has the power to enact rules, but 
when doing so must meet the guidelines of the APA as set out in 5 U.S.C. 553 [sic] (1982).”). Consequently, this Court 
will consider whether the agency based its decision on the facts presented in these particular cases. See Ipsco I, 12 CIT 
at 372, 687 F. Supp. at 626 (“ITA must explain the basis for its decision based on the facts of [the] case” in the absence of 
a promulgated final regulation). 

Because Commerce has not yet promulgated final regulations with regard to its allocation methodology, this Court 
does not regard the agency’s use of the IRS tables in these cases as the application of a firm rule. Ipsco II, 12 CIT at 1132, 
701 F Supp. at 240. The Court, therefore, must consider the evidentiary basis supporting Commerce’s decision to use 
the IRS tax tables. 

49 In light of Commerce’s and defendant-intervenors’ assertion that Commerce’s methodology is consistent with 
the GATT Guidelines on Amortization and Depreciation GATT Doc. No SCM/64 (July 11, 1985), see Def.’s Br. at 9n.11, 
Def.-Intervenors’ Br. at 14 n.40, it is instructive to note a recent GATT Panel Ruling declaring Commerce’s 15-year 
allocation methodology in violation of the GATT Guidelines. See United States—Imposition of Countervailing Duties 
on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in France, Germany and the United King- 
dom: Report of the Panel, 1 632 (Oct. 14, 1994). The Panel found Commerce’s “reasoning was insufficient for the Panel 
to conclude that a 15 year period for the average useful life of assets was reasonable for the firms being investigated.” 
Id. The Panel also noted Commerce failed to respond to respondents’ argument that the IRS tables were outdated de- 
spite Commerce’s admission of the same in the preamble to the Proposed Regulations. Id. at 1 629 (citing Proposed 
Regulations, 54 Fed. Reg. at 23,377 (“Although the IRS tables provide consistency and predictability, the Department is 
concerned that those tables are dated.”)). 
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and Barbara R. Stafford, Deputy Assistant Secretary for Investigations, 
The Appropriate Period Over Which to Allocate the Benefits from Nonre- 
curring Subsidies 9 (stamped May 17, 1993; dated May 21, 1993) (ITA 
Allocation Memo), reprinted in P\s.’ Br. App. Tab 3) (“From IPSCO II we 
know that the Department can continue to use the figures from the US. 
tax tables only if there is evidence in the record establishing that those 
tables are a ‘reasonable indicator of economic reality’ for the respon- 
dents.”). Commerce fails, however, to abide by this stricture and fails to 
point to substantial evidence on the record to justify its methodology 
notwithstanding its claim that “[s]uch evidence exists in the record of 
these determinations.” General Issues Appendix, 58 Fed. Reg. at 37,230. 

The evidence cited by Commerce includes an explanation that the IRS 
tax tables employed in the allocation methodology are 


based on a study of the U.S. steel industry * * *. [That] information 
can also be used as a reasonable estimate of the useful life of steel 
industry assets throughout the world * * *. [b]ecause we have no 
reason to believe, nor has any respondent claimed, that the general 
type of facilities and equipment used to produce steel in foreign 
countries is substantially different from that used in the United 
States, or that its useful life would be substantially different. 


Id. As additional evidence, Commerce notes this “conclusion is sup- 
ported by information on the record in these investigations.” Id. The in- 
formation on the record cited by Commerce, however, is cursory and 
fails to provide this Court with record evidence upon which Commerce’s 
allocation methodology may be upheld. 

Ostensibly, the evidence to support the methodology is Commerce’s 
finding that “[a]nalysis of data on the depreciation of assets from the 
annual reports of several foreign companies currently under investiga- 
tion demonstrates that 15 years is a reasonable estimate of the average 
useful life of assets in the steel industry worldwide.” Jd. (citing Memo- 
randum from Joseph A. Spetrini, Acting Assistant Secretary for Import 
Administration to ITA Staff, The Appropriate Period Over Which to Allo- 
cate the Benefits from Nonrecurring Subsidies (stamped May 20, 1993) 
(Spetrini Allocation Memo), reprinted in Pls.’ Br. App. Tab 3).59 Com- 
merce fails to clarify, however, which annual reports it examined, how it 
analyzed the data contained therein, and how this examination led 
Commerce to conclude its methodology is reasonably based on record 
evidence and is tied to the commercial and competitive benefits enjoyed 
by the foreign producers under investigation.*! 


50 There is no mention in the General Issues Appendix, the final determinations under review, or Commerce’s pa- 
pers of the “analysis of data” the agency purports to have undertaken. Although defendant-intervenors provide some 
evidence on the record discussing the average amortization periods for British Steel, see Def.-Intervenors’ Br. App. Tab 
3, Commerce provides only the bare stat t that “analysis of data * * * from the annual reports * * * demonstrates 
that 15 years is a reasonable estimate.” General Issues Appendix, 58 Fed. Reg. at 37,230. Evidence on the record as to 
how the agency performed its analysis is sorely lacking. 

51 Defendant-Intervenors argue this Court upheld the central assumption of Commerce’s methodology by holding 
in Ipsco III that “amortizing grants over the average useful life of renewable physical assets is an acceptable methodolo- 
gy when based on record evidence.” (Def.-Intervenors’ Br. at 13 (citing Ipsco III, 13 CIT at 337, 710 F. Supp. at 1584) 
(emphasis added); see id. at 15). Ipsco III’s holding is of little use here as the allocation methodology reviewed in that 

continued 
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During oral argument, the Court asked Commerce to identify “the at- 
tributes of the methodology * * * showing the commercial and competi- 
tive advantage to the recipient.” (Tr. at 316). Commerce referred to a 
Department of Treasury study*? of the “factors affecting prescribed cap- 
ital cost, recovery allowance of steel industry equipment.” (Id. at 318). 
The Treasury study was one of several studies confirming the “accuracy 
of the IRS class life for steel industry assets.” (Petitioners’ General Is- 
sues Case Br. Before the Int’] Trade Admin. (Apr. 28, 1993), reprinted in 
Def.-Intervenors’ Br. App. Tab 1 at 30). At oral argument, Commerce ar- 
gued the study 


gives us a window on the industry. We can look in at the industry 
and say what is happening. 
* * * * * * * 


[A]lmong several of the factors * * * that were considered [in the 
study], were the historical retention periods, technical obsoles- 
cence, economic conditions, all * * * of those factors are indicative 
of commercial and competitive benefits * * * which led to the con- 
clusion * * * regarding the fifteen-year life cycle. 

And, consequently, there is support—there is support in the record. 


(Id. at 318-19).5° Beyond this general statement, there appears to be 
little pertinent evidence on the record explaining how the IRS tax tables 
or the Department of Treasury Study provide substantial evidence dem- 
onstrating the allocation methodology comports with the “commercial 
and competitive benefit” of the subsidies to the foreign steel producers. 
Commerce appears to have recognized this weak link in the record evi- 
dence when it stated in an internal memorandum, 


The 15 years in the tax table is based on a study of the U.S. industry 
to determine the actual AUL [actual useful life] * * *. Ifthe steel in- 
dustry uses essentially the same physical assets worldwide, then 


case was based on “data taken from Ipsco’s 1984 Annual Report” that allowed Commerce to calculate the average de- 
preciation period by “subtracting from the total value of [Ipsco’s] replaceable physical assets the value of construction 
in progress * * * and then divid[ing] this result by the net depreciation charged during the year.” Ipsco III, 13 CIT at 
335-36, 710 F. Supp. at 1582. Commerce provides no evidence that it invoked a comparable analysis in these cases. In 
the methodology under review, Commerce simply used the IRS tax tables as a proxy to measure the benefit of the subsi- 
dies and does not appear to have examined record evidence to develop a methodology to “‘accurately reflect the com- 
mercial and competitive benefit’” received by the firms under investigation. See id. at 335, 710 F Supp. at 1582 (citing 
Ipsco II). As stated by the Court in Ipsco III, Commerce must “utilize{ _] information of record in applying its chosen 
methodology.” Jd. at 337, 710 F. Supp. at 1584. 
52 Thomas Koerner, U.S. Department of the Treasury, The Steel Industry: A Study of Factors Affecting Prescribed 
Capital Cost Recovery Allowances of Steel Industry Equipment (1977). 
53 Mr. A. David Lafer, arguing for Commerce, stressed that the Treasury study supported the agency’s use of the 

allocation methodology under review: 

COURT: So, what you’re saying to me * * * is that you’re dealing with, I think you used the word “proxy” or “surro- 

gate” vehicle, meaning the depreciable assets, and you’re using that as your measure, and the competitive and 

commercial advantage is reflected in the depreciation schedules which were developed by the United States Inter- 

nal Revenue Service,— 

MR. LAFER: Correct. 

COURT:—and the Internal Revenue Service developed those depreciation schedules after having made a study of 

the steel industry, certainly domestically, and possibly beyond that, as to the useful life of assets for depreciation 

purposes. Is that right? 

MR. LAFER: Could not have said it better, Your Honor. 

COURT: You did say it. I just wanted to understand what your position is. 

MR. LAFER: Precisely. 

oo * * = * . = 

MR. LAFER: And, specifically, it is this study, which buttresses the Agency’s conclusion that * * * utilizing * * * the 

useful life of depreciable assets is a reasonable method of allocating non-recurring grants. 
(Tr. at 319-20). 
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the 15-year AUL should be consistent worldwide. There is some evi- 
dence on the record to support that conclusion, and respondents 
have not challenged using the IRS’s 15-year AUL for subsidies used 
to purchase physical assets. Petitioners have done an analysis of 
annual report information for British Steel Corp. and for two of the 
largest German steel producers, which does appear to support the 
conclusion that 15 years is the AUL of assets in the industry. 
Whether that limited analysis constitutes “substantial evidence” 
that the 15 years in the tax tables is equally representative of the AUL 
worldwide is a close call * * *. Additionally, an analysis of the data 
for the other countries may not support the 15 years, which would 
probably render reliance on the tax tables indefensible. 


ITA Allocation Memo at 9-10, reprinted in Pls.’ Br. App. Tab 3 (emphasis 
added). 

The Court notes further Commerce does not explain how its alloca- 
tion methodology, in particular the use of the depreciation tables there- 
in, reflects the commercial and competitive benefits of nonrecurring 
subsidies to other types of legitimate corporate commercial activity such 
as advertising, personnel management concerns, logistics of supplies, 
etc. It is clear to this Court that the allocation methodology adopted by 
Commerce does not meet the test as set out in British Steel II to allocate 
subsidy benefits “over a period of time reflecting the commercial and 
competitive benefit of the subsidy to the recipient.” British Steel II, 
10 CIT at 236, 632 F. Supp. at 68 (emphasis omitted). 

It is not the role nor function of this Court to prescribe to Commerce 
which allocation methodology it should employ so long as the methodol- 
ogy applied is reasonable and conforms to Congress’ intent.*> However, 
Commerce must provide aclear statement of the evidence upon which the 
agency based its methodology as applied to each firm under investigation 
and that statement must be supported by substantial evidence on the 
record and be otherwise in accordance with law. See 19 U.S.C. 
§ 1516a(b)(1)(B) (1988); Alhambra Foundry v. United States, 9 CIT 632, 
636, 626 F Supp. 402, 408 (1985) (“[A]lny methodology employed must 
reasonably accurately reflect factual information in the administrative 
record.”) (quoted in British Steel II, 10 CIT at 235, 632 F Supp. at 68). 


54 As explained by plaintiffs, Commerce 
has stated that its rationale flows from the fact that “if the assets are not renewed, operations would cease.” The 
undeniable necessity of renewing assets, however, bears no logical relationship to the duration of benefits from 
fungible subsidy funds, which are available for all corporate activities, both long- and short-term. In other words, 
the fact that renewable physical assets may last for fifteen years does not provide a basis for presuming that subsidy 
benefits will last that long. 
(Pls.’ Reply Br. at 9 (citing Pls.’ Br. at 9-10 and Certain Hot Rolled Lead and Bismuth Carbon Steel Products for the 
United Kingdom, 58 Fed. Reg. 6237, 6240 (Dep’t Comm. 1993) (final determ.) (“The subsidies provided to a company 
presumably are utilized to finance operations and investments in the entire company * * *.”) (additional footnote 
omitted))); see Pls.’ Br. at 15-16 (discussing the wide range of uses of subsidy funds). 

55 Although plaintiffs have put forth several alternative allocation approaches it recommends Commerce employ in 
place of the current methodology, see Pls.’ Br. at 16-17; Pls.’ Reply Br. at 12-13, and both Commerce and defendant-in- 
tervenors challenge such alternatives, see Def.’s Br. at 10-11; Def.-Intervenors’ Br. at 19-23, the Court declines to en- 
tertain a discussion of alternative methodologies. See Wheatland Tube Corp. v. United States,17CIT__,__, 841 F. 
Supp. 1222, 1234 (1993) (“Commerce has broad discretion to choose a methodology to satisfy the statutory mandate.”); 
Hercules, Inc. v. United States, 11 CIT 710, 726, 673 F. Supp. 454, 469 (1987) (“[This C]ourt may not substitute its 
judgment for that of [Commerce] when the choice is between two fairly conflicting views, even though the court would 
justifiably have made a different choice had the matter been before it de novo.”) (quoting Penntech Papers, Inc. v. 
NLRB, 706 F.2d 18, 22 (1st Cir.), cert. denied, 464 U.S. 892 (1983)) (internal quotations omitted). 
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The Court recognizes the apparent difficulty in allocating subsidy bene- 
fits in a manner reflecting the commercial and competitive benefit to the 
recipient while simultaneously refraining from tracing the use or effect 
of subsidies. See British Steel Corp. v. United States, 9 CIT 85, 95-96, 
605 F Supp. 286, 294-95 (1985) (“[I]t is unnecessary to trace the use of 
such funds or to find such funds or to find that they are directly related 
to enhances product competitiveness.”) (citing Michelin Tire Corp. v. 
United States, 4 CIT 252, 255 (1982), vacated on agreed statement of 
facts, 9 CIT 38 (1985)). The Court observes that Commerce may find 
that after engaging in a case by case examination of the relevant com- 
mercial and competitive factors of the firms under investigation and 
making a clear pronouncement of those findings, the IRS tax tables as 
employed in the agency’s allocation methodology still may properly 
serve as a proxy in allocating subsidy benefits. The Court cautions, how- 
ever, the agency must demonstrate that the tax tables, in conjunction 
with other factual evidence on the record, reflect the commercial and 
competitive advantage enjoyed by the firms receiving nonrecurring sub- 
sidies. 

The Court holds Commerce has failed to allocate the benefits of the 
subsidies received by the firms under investigation in a manner reflect- 
ing the actual “commercial and competitive benefit” of the subsidies to 
the companies, thus the Court concludes the determinations conflict 
with Congress’ clearly expressed intent. See S. Rep. No. 249 at 85-86, 
reprinted in 1979 U.S.C.C.A.N. at 471-72. As a result, this Court also 
concludes Commerce’s use of a 15-year allocation period based solely on 
the IRS tax tables is “unsupported by substantial evidence on the record 
[and is] otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B). Accordingly, the Court holds the allocation methodol- 
ogy as set forth in the General Issues Appendix to Certain Steel Products 
from Austria, 58 Fed. Reg. 37,225, 37,225-31 (Dep’t Comm. 1993) (final 
determ.) to be unlawful. 


CONCLUSION 

The Court remands the general issue of the allocation methodology. 
Insofar as Certain Steel Products from France, 58 Fed. Reg. 37,304 
(Dep’t Comm. 1993) (final determ.) is concerned, that determination is 
remanded to Commerce to reexamine the allocation methodology as 
employed therein for a case by case examination of the relevant com- 
mercial and competitive factors of the firms under investigation occa- 
sioned by receipt of the nonrecurring subsidies at issue. After having 
examined such factors, Commerce is directed to determine if those fac- 
tors, when examined with or without a proxy such as the IRS tax tables, 
lead to a method of allocating the benefits of nonrecurring subsidies that 
reasonably reflects the commercial and competitive advantages enjoyed 
by the firms receiving such subsides. 


56 It seems evident that where Commerce investigates a noncapital intensive industry, the agency might choose to 
employ a proxy other than the IRS tax tables. Whatever form that proxy might take Commerce must examine the com- 
mercial and competitive factors, which when taken into account with the proxy adopted, reflect the commercial and 
competitive advantages enjoyed by the firms receiving the nonrecurring subsidies in question. 
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Insofar as Certain Steel Products from the United Kingdom, 58 Fed. 
Reg. 37,393 (Dep’t Comm. 1993) (final determ.) (British Final Deter- 
mination) is concerned, if Commerce should find in its remand deter- 
mination on the general issue of privatization that any party is liable for 
countervailing duties, Commerce is directed to reexamine the allocation 
methodology as applied to those parties against whom countervailing 
duties have been assessed for a case by case examination of the relevant 
commercial and competitive factors of the firms under investigation oc- 
casioned by receipt of the nonrecurring subsidies. After having ex- 
amined such factors, Commerce is directed to determine if those factors, 
when examined with or without a proxy such as the IRS tax tables, lead 
toa method of allocating the benefits of nonrecurring subsidies that rea- 
sonably reflects the commercial and competitive advantages enjoyed by 
the firms receiving such subsides. Should Commerce find in its remand 
determination of the British Final Determination on the general issue 
of privatization that no parties are liable for countervailing duties, then 


the agency need not revisit the general issue of the allocation 
methodology. 


SECTION THREE: THE GRANT METHODOLOGY 


Plaintiffs Pohang Iron & Steel Company, Ltd. (POSCO), Usinas Side- 
rurgicas de Minas Gerais, S.A. (USIMINAS), Usinor Sacilor and Sollac 
(Usinor Sacilor) and plaintiff-intervenor Companhia Siderurgica 
Nacional (CSN) (collectively “plaintiffs”) jointly move for partial judg- 
ment on the agency record pursuant to U.S. CIT R. 56.2 and for an order 
declaring that aspect of the General Issues Appendix appended to Cer- 
tain Steel Products from Austria, 58 Fed. Reg. 37,225, 37,239-44 (Dep’t 
Comm. 1998) (final determ.) (General Issues Appendix)®" pertaining to 
the grant methodology employed by Commerce to countervail equity in- 
fusions into unequityworthy companies as set forth in the General 
Issues Appendix and applied in the final countervailing duty determina- 
tions in Certain Steel Products from Korea, 58 Fed. Reg. 37,338 (Dep’t 
Comm. 1993) (final determ.) (Korean Final Determination),°® Certain 
Steel Products from Brazil, 58 Fed. Reg. 37,295 (Dep’t Comm. 1993) (fi- 
nal determ.) (Brazilian Final Determination),®? and Certain Steel Prod- 
ucts from France, 58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final 
determ.) (French Final Determination)® to be unsupported by substan- 
tial evidence on the record and not otherwise in accordance with law and 
to remand these determinations for new determinations in accordance 
with law. Defendant, the Department of Commerce (Commerce), op- 
poses plaintiffs’ motion and asserts that Commerce’s determinations 
are based on substantial evidence on the record and are otherwise in ac- 


57 See supra note 10 and accompanying text describing the nature of the General Issues Appendix. 


58 Commerce amended the Korean Final Determination on August 17, 1993. See Certain Steel Products from Korea, 
58 Fed. Reg. 43,752 (Dep’t Comm. 1993) (orders and am. final determ.). 


59 Commerce amended the Brazilian Final Determination on August 17, 1993. See Certain Steel Products from Bra- 
zil, 58 Fed. Reg. 43,751 (Dep’t Comm. 1993) (order and am. final determ.). 


60 Commerce amended the French Final Determination on August 17, 1993. See Certain Steel Products from France, 
58 Fed. Reg. 43,759 (Dep’t Comm. 1993) (order and am. final determ.). 
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cordance with law. AK Steel Corporation, Bethlehem Steel Corporation, 
Geneva Steel, Gulf States Steel Incorporated of Alabama, Inland Steel 
Industries, Incorporated, Laclede Steel Company, LTV Steel Company, 
Incorporated, Lukens Steel Company, National Steel Corporation, Sha- 
ron Steel Corporation, U.S. Steel Group a unit of USX Corporation, and 
WCI Steel, Incorporated (collectively “defendant-intervenors”) oppose 
plaintiffs’ motion and argue Commerce’s determinations are fully sup- 
ported by substantial evidence and are not contrary to law. 


BACKGROUND 
A. The Rate of Return Shortfall Method: 


From 1982 to 1993 Commerce used the rate of return shortfall 
(RORS) methodology to measure the countervailable benefit received 
by an unequityworthy company that received an equity infusion.*! 
Commerce employed RORS in those instances where a company under 
investigation did not have a market benchmark; that is, a publicly- 
traded price by which to measure the value of the company’s stock at the 
time of the government infusion. General Issues Appendix, 58 Fed. Reg. 
at 37,239. Under the RORS methodology, Commerce 

measures the benefit of equity investments in “unequityworthy” 
firms by comparing the national average rate of return on equity 
with the company’s rate of return on equity during each year of the 
allocation period. The difference in these amounts, the so-called 
rate of return shortfall * * * is then multiplied by the amount of the 
equity investment to determine the countervailable benefit in the 
given year. 
Certain Steel Products from France, 57 Fed. Reg. 57,785, 57,787 (Dep’t 
Comm. 1992) (preliminary determ.) (French Preliminary Determina- 
tion); see also 54 Fed. Reg. 23,366, 23,385 (Dep’t Comm. 1989) (to be co- 
dified at 19 C.ER. § 355.49(e)(1)) (proposed May 31, 1989) (Proposed 
Regulations) (setting forth the RORS methodology). 


B. The Grant Methodology: 


In the preliminary determinations of the final determinations under 
review, Commerce abandoned RORS and adopted the grant approach or 
grant methodology believing it to be “the most appropriate methodolo- 
gy to use in measuring the benefit from equity infusions made or pro- 
vided on terms inconsistent with commercial considerations.” General 
Issues Appendix, 58 Fed. Reg. at 37,239. Under the grant methodology, 
Commerce “treats equity infusions into unequityworthy companies as 
grants.” Id. at 37,241.®? In applying the grant methodology, the first step 
is for Commerce to determine if the company receiving the infusion is 


61 See, e.g., Certain Steel Products from Belgium, 47 Fed. Reg. 39,304, 39,319 (Dep’t Comm. 1982) (final determ.) 
(adopting RORS methodology); Certain Hot Rolled Lead and Bismuth Carbon Steel Products from the United King- 


dom, 58 Fed. Reg. 6237, 6241-42 (Dep’t Comm. 1993) (final determ.) (Hot Rolled Lead from U.K.) (adopting grant 
methodology). 


62 The grant methodology is used only when a company receiving an equity infusion does not have a market bench- 
mark by which to measure any countervailable benefit. See General Issues Appendix, 58 Fed. Reg. at 37,239 (The grant 
methodology is “intended for use only when the company in question does not have a market benchmark by which to 
measure any countervailable benefit, i.e., a publicly-traded price or an infusion by a private investor at the time of the 
government’s infusion.” ); see also Pls.’ Br. at 9 n.9 (“This brief will not addresses [sic] the Department’s methodology 
where a market price for the shares is available.”). 
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equityworthy. If the company is equityworthy, Commerce does not con- 
sider the equity infusion countervailable. If the company is unequity- 
worthy, however, Commerce declares the equity infusion a 
countervailable subsidy. In the second step of the grant methodology, 
Commerce calculates the benefit using a declining balance method and 
allocates equal portions of the equity infusion to the unequityworthy 
companies over a 15-year period. The methodology employs a discount 
rate to add to the amount the interest accrued in each year on the unallo- 
cated balance remaining from the previous year. 

Commerce summarized both the rationale and implementation of the 
grant methodology: 


The key aspect of this approach is the Department’s interpretation 
of its equityworthiness determination. Using the grant methodolo- 
gy for equity infusions into unequityworthy companies is based on 
the premise that an unequityworthiness finding by the Depart- 
ment is tantamount to saying that the company could not have at- 
tracted investment capital from a reasonable investor in the 
infusion year based on the available information. Thus, neither the 
benefit nor the equityworthiness determination should be reex- 
amined post hoc since such information could not have been known 
to the investor at the time of the investment. Therefore, the grant 
methodology, when used for equity infusions into unequityworthy 
companies and for grants to all companies, should not be adjusted 
based on subsequent events (e.g., dividends, profits). 


Id. at 37,239. 


C. Equity Infusions in Brazil, France, and Korea: 

Commerce determined that the government of Brazil (GOB) made eq- 
uity infusions into USIMINAS, Companhia Siderurgica Paulista (COSI- 
PA), and CSN in the following years: USIMINAS, 1980 through 1988; 
COSIPA, 1977 through 1989 and 1991; and CSN, 1977 through 1991. 
Brazilian Final Determination, 58 Fed. Reg. at 37,298. Commerce then 
examined the three companies in the relevant years and determined 
that “the GOB’s equity infusions into USIMINAS between 1980-1988, 
into CSN between 1977-1991, and into COSIPA from 1977-1989 and in 
1991, were made on terms inconsistent with commercial consider- 
ations, and thus countervailable.” Id. 

The Government of France’s (GOF) equity infusions relevant in this 
proceeding flow from a 1978 restructuring plan. One facet of the plan 
allowed bonds previously issued on behalf of the steel companies to be 
converted into préts a caractéristiques spéciales (PACS) or “loans with 
special characteristics.” French Preliminary Determination, 57 Fed. 
Reg. at 57,788; French Final Determination, 58 Fed. Reg. 37,306-07. 
The conversion process enabled the companies to trade in their former 
obligations on loans and bonds for new obligations based on the PACS. 
French Final Determination, 58 Fed. Reg. at 37,306-07. 

Between 1978 and 1991, Usinor Sacilor and its predecessors used 
PACS to refinance debt on several occasions: “In 1978, Usinor and Saci- 
lor converted 21.1 billion French francs (FF) of debt into PACS. From 
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1980 to 1981, Usinor and Sacilor issued FF8.1 billion of new PACS.” Id. 
at 37,307. The companies later converted “PACS in the amount of 
FF 13.8 billion, FF12.6 billion and FF2.8 billion * * * into common stock 
in 1981, 1986 and 1991, respectively.” Id. Commerce determined PACS 
were debt and not equity when issued, but that Usinor Sacilor received 
benefits when the PACS were eventually converted to common stock. 
Id. 

Commerce’s treatment of the PACS conversions turned on Usinor Sa- 
cilor’s equityworthiness at the time of the conversions. The agency de- 
termined Usinor Sacilor to be unequityworthy from 1978 through 1988 
and therefore “consider[ed] the conversion of PACS to common stock in 
1981 and 1986 to constitute equity infusions on terms inconsistent with 
commercial considerations.” Jd. Because Usinor Sacilor was equity- 
worthy in 1991, however, Commerce determined “the PACS-to-equity 
conversion in 1991 * * * [was] consistent with commercial consider- 
ations.” Id. 

The second facet of the GOF’s debt restructuring plan relevant here is 
the “Fonds d’Intervention Siderurgique” or Steel Intervention Fund 
(FIS) created by the government in 1983. The FIS worked in tandem 
with the 1981 Corrected Finance Law which authorized Usinor and 
Sacilor to issue convertible bonds. French Preliminary Determination, 
57 Fed. Reg. at 57,788. The companies “issued convertible bonds to the 
FIS, which, in turn, with the GOF’s guarantee, floated bonds to the pub- 
lic and to institutional investors.” French Final Determination, 58 Fed. 
Reg. at 37,307. “In 1983, 1984, and 1985, Usinor and Sacilor issued con- 
vertible bonds to the FIS. These FIS bonds were converted to common 
stock in 1986 and 1988.” Id. 

Commerce’s treatment of Usinor Sacilor’s conversions of the FIS 
instruments paralleled the agency’s treatment of the company’s PACS 
conversions. Thus, because Commerce found Usinor Sacilor unequity- 
worthy in 1986 and 1988, Commerce “consider[ed] the conversion of 
FIS bonds to common stock in 1986 and 1988 to constitute equity infu- 
sions on terms inconsistent with commercial considerations.” Id. 

In the Korean Final Determination, Commerce determined in 1978 
and 1980 the Government of Korea (GOK), through the Ministry of Fi- 
nance and the Korea Development Bank, provided equity infusions to 
POSCO on terms inconsistent with commercial considerations. Korean 
Final Determination, 58 Fed. Reg. at 37,339. In a 1984 determination, 
Commerce determined POSCO was unequityworthy during 1978 and 
1980. Id. (citing Cold-Rolled Carbon Steel Flat Products from Korea, 49 
Fed. Reg. 47,284, 47,286 (Dep’t Comm. 1984) (final determ.)). Com- 
merce stated in the Korean Final Determination that neither POSCO 
nor the GOK contested Commerce’s previous unequityworthiness de- 
termination and that Commerce found “no new information to repudi- 
ate this determination.” Jd. Thus, because the 1978 and 1980 equity 
infusions from the GOK were made to POSCO when POSCO was un- 
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equityworthy, Commerce determined the infusions bestowed counter- 
vailable benefits on POSCO. Id. 


ISSUES PRESENTED 


Whether Commerce’s decision to abandon the rate of return shortfall 
methodology and whether its decision to adopt a grant methodology and 
its implementation of that grant methodology to measure the value of 
benefits of equity infusions into companies deemed to be unequitywort- 
hy is supported by substantial evidence on the record and is otherwise in 
accordance with law. 

It is critical to be clear what is not being challenged here. The parties 
apparently agree the equityworthiness test is not under review in this 
proceeding.® That is, the question of whether Commerce properly de- 
termined that a company was unequityworthy during the period of in- 
vestigation when equity infusions were made is not challenged here and 
consequently will not be reviewed. 


CONTENTIONS OF THE PARTIES 


A. Plaintiffs: 


Plaintiffs contend there are several infirmities in Commerce’s adop- 
tion of the grant methodology to value the benefits of equity infusions 
into unequityworthy companies and the agency’s concomitant decision 
to abandon the RORS methodology. Plaintiffs assert the grant method- 


ology employed by Commerce “fails to measure the actual benefits 
associated with a government investments [sic] during the period of in- 
vestigation” and “relies on a series of unstated assumptions that are un- 
reasonable and otherwise unsupported by substantial evidence in the 
record.” (Id. at 3-4; see also id. at 25-33, 43-46). In addition, plaintiffs 
claim Commerce’s “decision to abandon [RORS] was based on perceived 
problems with the RORS methodology that do not withstand scrutiny. 
Specifically, none of the six concerns identified by [Commerce] warrants 
a rejection of the RORS methodology.” (Id. at 7 (footnote omitted); see 
also id. at 47-54; Pls.’ Reply Br. at 41-55). 

Plaintiffs contend Commerce failed in its grant methodology to 
“properly identify the nature of the benefit that an equity infusion may 
or may not bestow.” (Pls.’ Br. at 25). It is critical to identify the nature of 
the benefit, plaintiffs argue, because only then can Commerce “properly 


63 In their papers, plaintiffs challenge Commerce’s equityworthiness determination as it is employed in the new 
grant methodology, (Pls.’ Br. at 35-42), and the interpretation of the equityworthiness determination in the context of 
the grant methodology, (Pls.’ Br. at 42-46). Plaintiffs do not, however, “challenge the reasonableness of the Depart- 
ment’s equityworthiness determinations per se,” nor do plaintiffs address “any issues related to the Department’s ac- 
tual calculations in applying the grant methodology.” (Pls.’ Br. at 3 n.3). Commerce and defendant-intervenors appar- 
ently concur. (Def.’s Br. at 16; Def.-Intervenors’ Br. at 3). Presumably, such issues may be raised in subsequent country- 
specific proceedings. See Pls.’ Br. at 3 n.3. 

In addition, at oral argument counsel for plaintiffs, Commerce, and defendant-intervenors described the issue under 
review solely as the grant methodology. Counsel for plaintiffs stated at oral argument: “I do not quarre! with an equity- 
worthiness determination that’s based on an analysis of whether a reasonable investor would have invested in a com- 
pany. That’s not the issue here today.” (Tr. at 444). Commerce’s counsel informed the Court: “Plaintiffs have not chal- 
lenged * * * the un-equityworthy [sic] finding of the Commerce Department. Consequently, there’s no contest that the 
subsidy was provided. This is solely a challenge to the valuation of that subsidy.” (Id. at 414). Counsel for defendant-in- 
tervenors explained, “the issue is the reasonableness of the Department’s grant methodology * * * as applied to coun- 
tervailable equity infusions. That is the only issue before the Court.” (Id. at 422). Therefore, it is the Court’s under- 
standing that Commerce’s equityworthiness test is not under review. 
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estimate[] the value of the particular subsidy” as required by law. (Id. at 
24; see also id. at 21n.38 (citing 19 U.S.C. §§ 1671(a), 1671d(a); 19C.ER. 
§ 355.20)). By equating an equity infusion into an unequityworthy com- 
pany with a grant, plaintiffs maintain, Commerce ignores the simple 
fact that, unlike receiving a grant, there is a cost to the firm issuing 
equity. As explained by plaintiffs: 


[F]rom the standpoint of the company, one of the costs of selling eq- 
uity to an investor is the obligation to operate its firm in such a way 
to generate a short- or long-term return * * * on the equity invest- 
ment * *.*. 

In addition, in exchange for equity, the company conveys a claim 
on its assets to the investor. In connection with this claim, the com- 
pany has a continuing obligation to preserve and or enhance the 
value of the investor’s claim on the assets. 


(Id. at 27). Thus, plaintiffs argue the financial benefit of an equity infu- 
sion can be calculated only by determining whether the recipient enjoys 
any relief from the financial costs or obligations flowing from receipt of 
an equity infusion, that is, the obligation to generate a return on the in- 
vestor’s equity infusion and the obligation to enhance the value of the 
investor’s claim on the assets. By failing to examine whether the recipi- 
ent is relieved of these obligations, plaintiffs argue, the grant methodol- 
ogy “necessarily overstates the benefits of an infusion except in the rare 
instance in which the investor does not receive any return on its invest- 
ment, and in fact loses the full value of the investment.” (Id. at 5). 

Plaintiffs construe Commerce’s grant methodology as erecting an “ir- 
rebuttable presumption that an equity investment into an unequity- 
worthy company never has a cost.” (Id. at 30 (emphasis omitted)). This 
presumption prevents Commerce “from detecting and measuring the 
actual costs [of an equity purchase] during the POI” thereby rendering 
Commerce’s grant methodology “an unreasonable technique of valuing 
the benefit from an alleged subsidy.” (Id. at 33). In addition, plaintiffs 
assert the grant methodology is flawed because it precludes an examina- 
tion of post-infusion events thereby presuming “there is no conceivable 
manner in which the government and company could cure or diminish 
the value of the benefit bestowed by the original subsidy event.” (Id. at 
34 (footnote omitted)). 

Coupled with its argument that the grant methodology employed by 
Commerce is unreasonable, plaintiffs assert the RORS methodology 
should be reinstated because it is a “reasonable methodology that has 
enabled [Commerce] to correctly value the benefits of equity infusions 
since 1982.” (Id. at 46). Plaintiffs advance their support of RORS 
stating, 


[T]he RORS methodology permits [Commerce] to distinguish be- 
tween the benefits associated with a grant, and the continuing ob- 
ligations that attach to an equity investment. Specifically, RORS 
enables [Commerce] to quantify the cost of that obligation during 
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the POI, and compare that cost to a national average, to determine 
if the company benefitted in any way during the POI. 


(Id. at 47). 

Furthermore, plaintiffs challenge Commerce’s criticism of the RORS 
methodology as unjustified and not supported by the record. (Id. at 
47-54; Pls.’ Reply at 41-55). In effect, plaintiffs argue Commerce has 
failed to provide an adequate explanation of its departure from RORS 
and therefore the agency has abrogated its responsibility to “‘either con- 
form itself to its prior decisions, or explain the reasons for its depar- 
ture.’” (Pls.’ Br. at 47-48 (quoting Hussey Copper, Ltd. v. United States, 
17CIT__—,__, 834 F Supp. 413, 418-19 (1993) (internal citation 
omitted))). Plaintiffs contend each of Commerce’s criticisms of RORS 
are unexplained, unnecessary, or unclear. (Id. at 48-53). Because Com- 
merce did not adequately explain its reason for abandoning RORS, 
plaintiff argues Commerce acted contrary to law. 

Plaintiffs conclude by asserting that even if Commerce’s grant meth- 
odology is sustained, it must be revised to account for the offsetting costs 
of certain post-infusion events including “the return of capital to the 
government through a privatization, the issuance of dividends, and the 
retention of retained earnings.” (Id. at 54). As construed by plaintiffs, 
one effect of privatization is that it “eliminate[s] any financial benefit to 
the company associated with the government’s claim on that equity.” 
(Id. at 55). The grant methodology must therefore be revised to “accom- 
modate this elimination of the alleged benefit through privatization.” 
(Id.). Similarly, because plaintiffs argue dividend payments “reduce or 
eliminate the benefit from the government’s equity infusions,” the 
grant methodology should be adjusted to count these “dividend pay- 
ments as payments against the remaining countervailable balance from 
the equity infusions.” (Id. at 55, 62). Finally, plaintiffs contend retained 
earnings should be treated similarly and “be netted against any gross 
benefit calculated using [Commerce’s] grant methodology.” (Id. at 64). 


B. Defendant: 


Commerce argues it has statutory authority to levy countervailing 
duties against merchandise exported to the United States from a coun- 
try whose government has bestowed a subsidy in the form of the 
“provision of capital * * * on terms inconsistent with commercial con- 
siderations.’” (Def.’s Br. at 6-7 (quoting 19 U.S.C. § 1677(5)(A)(ii)(D 
(1988))). Commerce asserts an equity infusion into an unequityworthy 
company provides capital on terms inconsistent with commercial con- 
siderations and therefore such an infusion is countervailable. Because 
the statute is silent on the manner in which Commerce is to calculate the 
benefit from equity infusions, Commerce contends it properly exercised 
its discretion by adopting a grant measurement of equity infusions into 
unequityworthy companies. 

In the determinations under review, Commerce rejected the RORS 
methodology because it found the methodology deficient and unable to 
accurately measure the benefit of equity investments in unequity- 
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worthy firms. (Id. at 9-11). The crux of Commerce’s rationale for reject- 
ing the RORS methodology is that an equity investment in an 
unequityworthy company is tantamount to a grant and should be valued 
as a grant. (Id. at 18). As explained by the agency, 


[A]n unequityworthiness finding by Commerce means that the 
firm could not have attracted capital from a reasonable investor at 
that time, based on the information then available. “If a company 
cannot attract capital, then equity for all purposes is a grant.” The 
most appropriate method to measure the benefit to the recipient 
firm which it derives from the equity infusion is the grant approach, 
because it corresponds with the meaning of unequityworthiness— 
i.e., areasonable private investor could not expect a reasonable rate 
of return at the time of the government’s equity infusion. 


(Id. (quoting Memorandum from The Equity Issues Team to Joseph A. 
Spetrini, Acting Assistant Secretary for Import Administration and 
Barbara R. Stafford, Deputy Assistant Secretary for Investigations, Op- 
tions for Calculating the Benefit from Equity Infusions into Unequity- 
worthy Companies 8 (stamped May 18, 1993) (ITA Equity Infusions 
Memo), reprinted in Def.’s App. Tab 2 and citing General Issues Appen- 
dix, 58 Fed. Reg. at 37,241)). 

Commerce shifted from RORS to the grant methodology because it 
identified at least six flaws in RORS. General Issues Appendix, at 
37,240-41. Commerce found these were not “minor flaws,” but rather 
were fundamental to the RORS methodology and could not be “rectified 
without abandoning the RORS methodology outright.” Jd. at 37,241. 
The identification of these flaws in the RORS method as well as other 
factors® led Commerce to adopt the grant methodology in these deter- 
minations. (Def.’s Br. at 33-42). 

Finally, Commerce rejects plaintiffs’ arguments that the grant meth- 
odology, if sustained by the Court, should be revised to account for post- 
infusion events. (Id. at 42-47). As stated by Commerce, the focus should 
not be on events subsequent to the original equity infusion, but rather 
“Commerce must focus upon the benefit to the recipient at the time the 
subsidy is conferred.” (Id. at 43). 


C. Defendant-Intervenors: 


Defendant-Intervenors assert plaintiffs have failed to carry their bur- 
den of showing Commerce’s grant methodology to be unsupported by 
substantial evidence or otherwise not in accordance with law. (Def.-In- 
tervenors’ Br. at 10). Defendant-Intervenors contend plaintiffs raise 
“irrelevant matters” including a defense of the RORS methodology as 
preferable to the grant methodology. (Id.). The question of which meth- 
od is “more reasonable” is not before the Court, defendant-intervenors 


64 Commerce cites several sources to demonstrate Commerce “thoroughly considered and explained on the record” 
its rejection of RORS. (Def.’s Br. at 33; see id. at 35-36 (citing ITA Equity Infusions Memo, reprinted in Def.’s Br. App. 
Tab 2; Memorandum from Joseph A. Spetrini, Acting Assistant Secretary for Import Administration to ITA Staff, Eq- 
uity Infusions Section of the General Issues Appendix (stamped June 21, 1993), reprinted in Def.’s App. Tab 1; Alan F. 
Holmer, Susan A. Haggerty, and William D. Hunter, Identifying and Measuring Subsidies under the Countervailing 
Duty Law: An Attempt at Synthesis, in The Commerce Department Speaks 310, 443-45, 558 n.165 (1984))). 
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argue, and furthermore is not dispositive as to the validity of the grant 
methodology. (Id. at 11 (citing Wheatland Tube Corp. v. United States, 
17CIT__—,__, 841 F. Supp. 1222, 1234 (1993); Matsushita Elec. 
Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 54-55, 750 F.2d 927, 936 
(1984); and Vitro Flex, S.A. v. United States, 13 CIT 430, 447, 714 F 
Supp. 1229, 1242-43 (1989)); see also id. at 24-25). To sustain Com- 
merce’s grant methodology, defendant-intervenors contend, the Court 
need only find the methodology “reflects a ‘permissible’ interpretation 
of the statutory phrases, ‘inconsistent with commercial considerations’ 
and ‘net subsidy.” (Id. at 11-12 (citing 19 U.S.C. §§ 1677(5)(A)(ii)(D, 
1671, 1677(6) (1988))). 

Defendant-Intervenors argue the proper measurement of a subsidy 
benefit is the benefit to the recipient; if there is no difference between a 
grant and an equity infusion into an unequityworthy company, “it is 
reasonable to use the same measurement methodology for both.” (Id. at 
14 (footnote omitted)). Defendant-Intervenors suggest there is no mate- 
rial difference, from the perspective of an unequityworthy company, be- 
tween receiving an equity infusion or a grant. (Id. at 14, 32-40). In both 
instances, the company receives infusions from the government that 
otherwise would be unavailable from private investors. (Id. at 14—15).© 
Furthermore, according to defendant-intervenors, “the company incurs 
no new obligations as a result of that [equity] infusion, but rather con- 
tinues to owe all of its (enhanced) earnings to its owners * * * exactly as 
it would in the case of a grant of equal magnitude.” (Id. at 15; see id. at 
15-18, 33-37). 

Defendant-Intervenors contend Commerce has “adequately ex- 
plained its methodological choice” and therefore the grant methodology 
is “due all of the deference of any agency adopted methodology.” (Id. at 
19). Defendant-Intervenors claim the grant approach was fully litigated 
when Commerce first adopted the grant methodology and abandoned 
RORS in a previous final determination. (Id. at 22 (quoting Certain Hot 
Rolled Lead and Bismuth Carbon Steel Products from the United King- 
dom, 58 Fed. Reg. 6237, 6241 (Dep’t Comm. 1993) (final determ.) (Hot 
Rolled Lead from U.K.))). Notwithstanding Hot Rolled Lead from U.K., 
defendant-intervenors argue the lengthy procedural steps taken by 
Commerce in applying the grant methodology to the determinations un- 
der review coupled with Commerce’s comprehensive discussion and 
analysis in the General Issues Appendix, “more than satisfies the ‘rea- 
sonable clarity’ standard of SCM Corp. and the ‘reasoned justification’ 
standard of Rust.” (Id. at 24 (quoting SCM Corp. v. United States, 
84 Cust. Ct. 227, 232, 487 F Supp. 96, 100 (1980) (internal quotations 
omitted); Rust v. Sullivan, 500 U.S. 173, 187 (1991))). 


65 In its analysis, defendant-intervenors appear to equate the determination under the equityworthiness test that a 
“reasonable investor” would not invest in the firm to a finding that the firm could attract no capital. (Def.-Intervenors’ 
Br. at 14-15). At oral argument and in their briefs, plaintiffs challenge this aspect of the determination and allege Com- 
merce impermissibly changed its equityworthiness test by moving from an examination of whether a reasonable inves- 
tor would invest in the company to an examination of whether any investor would invest. (Tr. at 402-08; Pls.’ Br. at 
36-37; Pls.’ Reply at 23-26, 33). Plaintiffs argue Commerce “changed [its] equityworthiness test here and they haven’t 
admitted to it.” (Tr. at 407). As discussed above, however, plaintiffs inform this Court that they do not challenge the 
equityworthiness test per se as a general issue in this joint proceeding. See supra note 63. 
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Defendant-Intervenors further reject plaintiffs’ arguments that equi- 
ty investments impose certain costs on the recipient that should be 
netted from the subsidy benefit. Plaintiffs’ contention that dividends 
and retained earnings should be treated as subsidy offsets, defendant- 
intervenors argue, is prohibited by 19 U.S.C. § 1677(6) (1988), which 
contains an exclusive list of permitted subsidy offsets. Defendant-Inter- 
venors maintain Commerce correctly determined the benefit from an 
equity subsidy is the “full amount of the equity provided, and that ‘no 
earnings of the company in subsequent years should be used to offset the 
benefit.’” (Id. at 30-31 (quoting Certain Steel Products from Austria, 57 
Fed. Reg. 57,781, 57,783 (Dep’t Comm. 1992) (prelim. determ. and 
alignment of final determs.) and citing General Issues Appendix, 58 Fed. 
Reg. at 37,239)). To hold otherwise, defendant-intervenors suggest, 
would “run afoul of the prohibition on post hoc analysis” of a subsidy’s 
effects as established by statute, legislative history, agency practice, and 
decisional law. (Id. at 31 (citing S. Rep. No. 189, 103d Cong., 1st Sess., 
42-43 (1993); Saarstahl, A.G. v. United States, 18CIT___—,_—s_—s«, 858 FF 
Supp. 187, 193 (1994); British Steel Corp. v. United States, 9 CIT 85, 
95-96, 605 F. Supp. 286, 294-95 (1985))). 

Finally, defendant-intervenors agree with Commerce that the RORS 
methodology is hopelessly flawed and reject plaintiffs’ arguments for an 


alternative methodology as legally irrelevant. (Id. at 43-49; see also id. 
at 10-12). 


DISCUSSION 

The Court’s review of Commerce’s grant methodology can be sepa- 
rated into two interconnected inquiries. First, did Commerce err in its 
abandonment of the RORS methodology. See Hussey Copper, Ltd. v. 
United States,17CIT__,__—, 834. F. Supp. 413, 418 (1993) (“It is ‘a 
general rule that an agency must either conform itself to its prior deci- 
sions or explain * * * its departure.’”) (quoting Citrosuco Paulista, S.A. 
v. United States, 12 CIT 1196, 1209, 704 F Supp. 1075, 1088 (1988)). Se- 
cond, is the application and implementation of the new grant methodol- 
ogy to countervail equity infusions made into unequityworthy 
companies based upon substantial evidence on the record and otherwise 
in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B) (1988). The Court 
holds Commerce adequately examined and explained its departure from 
the RORS methodology and the Court holds further the application by 
Commerce of its grant methodology to countervail equity infusions 
made into unequityworthy companies is sustained as based upon sub- 
stantial evidence on the record and as otherwise in accordance with law. 


A. Commerce’s Abandonment of the RORS Methodology: 


The posture of a court reviewing a change in agency practice is aptly 
summarized in Mantex, Inc. v. United States, 17 CIT , 841 F Supp 
1290 (1993), where the Court stated, 


The mere fact that an agency reverses a policy, or a statutory or reg- 
ulatory interpretation does not indicate the agency’s decision is un- 
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reasonable, arbitrary, or capricious. It is well-settled that such 
reversals are entitled to deference from the courts. 


Mantex, 17 CIT at , 841 F Supp. at 1302-03 (citing Rust v. Sullivan, 
500 U.S. 173, 186 (1991) (citation omitted)). As explained by the United 
States Supreme Court in Rust, 


[A] revised interpretation deserves deference because an initial 
agency interpretation is not instantly carved in stone and the 
agency, to engage in informed rulemaking, must consider varying 
interpretations and the wisdom of its policy on a continuing basis 
* * * An agency is not required to establish rules of conduct to last 
forever * * * but rather must be given ample latitude to adapt its 
rules and policies to the demands of changing circumstances. 


Rust, 500 U.S. at 186-87 (citations and internal quotations omitted). 
The agency’s ability to deviate from prior practice is tempered, however, 
by the requirement that “‘the ground[s] for the departure from prior 
norms * * * must be clearly set forth so that the reviewing court may un- 
derstand the basis of the agency’s action and so may judge the consisten- 
cy of that action with the agency’s mandate.’” Hussey Copper, 17 CIT at 
___, 834 F Supp. at 419 (quoting Atchison, Topeka & Santa Fe Ry. Co. v. 
Wichita Bd. of Trade, 412 U.S. 800, 808 (1973)). As directed by the Su- 
preme Court, an agency must adequately explain its departure from 
prior norms and sufficiently spell out the legal basis for its decision. Sec- 
retary of Agric. v. United States, 347 U.S. 645, 653-54 (1954) (stating 
agency must explain its decision “with the simplicity and clearness 
through which a halting impression ripens into reasonable certitude”) 
(citations omitted). The Court finds Commerce sufficiently explained 
on the record its abandonment of the RORS methodology to value the 
benefits of equity infusions made into unequityworthy companies. 

In the General Issues Appendix and in its papers before the Court, 
Commerce explained the factors it considered in reaching the conclu- 
sion that the RORS methodology does not effectively measure the value 
of subsidy benefits. See General Issues Appendix, 58 Fed. Reg. at 
37,240-41; Def.’s Br. at 33-42. Commerce summarized the shortcom- 
ings of the RORS methodology: 


First, when measuring the rate of return in the period of inves- 
tigation (POI), [Commerce] does not account for the effect of cur- 
rent subsidies on the company’s return. These subsidies could 
affect the rate of return, thereby distorting the RORS analysis * * *. 
Second, the RORS method only measures the rate of return in the 
POI, thereby allowing poorly-performing companies which by 
chance experience a profitable year in the POI to escape counter- 
vailability * * *. Third, RORS does not measure the rate of return 
on each of the government’s equity infusions but rather the rate of 
return in the POI on the firm’s total equity. If the equity is near 
zero, a very small profit will result in a negative countervailability 
finding. 

Fourth, [RORS] does not adequately account for the expectation 
held by a potential investor (at the time of the infusion) of the com- 
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pany’s rate of return on equity. Fifth, RORS is biased because it is 
only applied when [Commerce] finds a company unequityworthy. 
Finally, and perhaps most importantly, RORS implies a “cost to gov- 
ernment” standard rather than a “benefit to recipient” standard. 


General Issues Appendix, 58 Fed. Reg. at 37,240-41. It is not for the 
Court to fault Commerce’s decision if the agency’s rationale may not be 
the most reasonable. Commerce provided a detailed explanation of its 
decision to abandon the RORS methodology and to adopt the grant 
methodology in internal memoranda made part of the record. See id. at 
37,239. In light of the deference granted to agency changes in practice, 
the Court holds Commerce has provided a reasoned analysis explaining 
its departure from RORS. See Rust, 500 U.S. at 187; Consolo v. Federal 
Maritime Comm’n, 383 U.S. 607, 620 (1966). 


B. Commerce’s Adoption of the Grant Methodology: 


The scope of judicial review of agency methods and practices was out- 
lined by the Court in Ceramica Regiomontana, S.A. v. United States, 10 
CIT 399, 636 F Supp. 961 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 
(1987), where the Court held: 


The deference granted or extended to the agency’s interpretation 
of its statutory mandate also applies to the methodology that the 
agency employs in fulfilling its lawfully delegated mission * * *. In 
order for [Commerce] effectively to administer the countervailing 
duty laws, it is necessary to permit some methodological flexibility. 
As long as the agency’s methodology and procedures are reasonable 
means of effectuating the statutory purpose, and there is substan- 
tial evidence in the record supporting the agency’s conclusions, the 
court will not impose its own views as to the sufficiency of the 
agency’s investigation or question the agency’s methodology. 


Ceramica Regiomontana, 10 CIT at 404-05, 636 F. Supp. at 966 (cita- 
tions omitted); see also GMN Georg Muller Nurnberg AG v. United 
States,17CIT__, , Slip Op. 93-54 at 5 (Apr. 20, 1993) (“It is well- 
established that C Commerce i is granted flexibility in selecting the ap- 
propriate methodology.”) (citing ICC Indus., Inc. v. United States, 5 Fed. 
Cir. (T) 78, 84-85, 812 F2d 694, 699 (1987) and Consumer Prods. Div., 
SCM Corp. v. Silver Reed America, Inc., 3 Fed. Cir. (T) 83, 90, 753 F.2d 
1033, 1039 (1985)). It is not the role nor function of the reviewing court 
to determine which agency practice is most reasonable or most accurate. 
See Wheatland Tube Corp. v. United States, 17 CIT ___,_—s«s B41 F. 
Supp. 1222, 1234 (1993) (“Commerce has broad discretion to choose a 
methodology to satisfy the statutory mandate.”); Hercules, Inc. v. 
United States, 11 CIT 710, 726, 673 F Supp. 454, 469 (1987) (“[T]his 
Court may not substitute its judgment for that of Commerce when the 
choice is between two fairly conflicting views, even though the court 
would justifiably have made a different choice had the matter been be- 


66 “We considered several methodologies offered by interested parties and generated internally (For a complete dis- 


cussion of those options, see [TA Equity Infusions Memo at 8, reprinted in Def.’s App. Tab 2}).” General Issues Appen- 
dix, 58 Fed. Reg. at 37,239. 
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fore it de novo.”) (quoting Penntech Papers, Inc. v. NLRB, 706 F.2d 18, 
22-23 (1st Cir.), cert. denied, 464 U.S. 892 (1983) (further citation 
omitted)) (internal quotations omitted). Rather, the role of this Court is 
to examine the agency determination to determine if it is based on sub- 
stantial evidence on the record and is otherwise in accordance with law. 
See 19 U.S.C. § 1516a(b)(1)(B) (1988). 

To determine if the “agency’s methodology and procedures are rea- 
sonable means of effectuating the statutory purpose,” the starting point 
is an examination of the countervailing duty statute. See Ceramica 
Regiomontana, S.A., 10 CIT at 404-05, 636 F. Supp. at 966. The reason- 
ableness of the grant methodology turns on the definition of the term 
subsidy and whether an equity infusion into an unequityworthy compa- 
ny can be countervailed in the same manner as an outright grant to the 
company. The countervailing duty statute includes a definitional sec- 
tion, which provides in relevant part: 

(5) Subsidy 
(A) In general 
* * 


(ii) 
* * * * * * 
(I) The provision of capital, loans, or loan guar- 
antees on terms inconsistent with commercial 
considerations. 
19 U.S.C. § 1677(5)(A)(ii)(1) (1988) (emphasis added). The thrust of 
Commerce’s grant methodology is to treat equity infusions into unequi- 
tyworthy companies as “inconsistent with commercial considerations” 
because no reasonable investor expecting a reasonable rate of return 
would have invested in an unequityworthy company. See General Issues 
Appendix, 58 Fed. Reg. at 37,239; Def.’s Br. at 18. Such equity infusions 
are therefore countervailable under Commerce’s grant methodology. As 
explained by Commerce, 


The key aspect of [the grant methodology] is the Department’s in- 
terpretation of its equityworthiness determination. Using the 
grant methodology for equity infusions into unequityworthy com- 
panies is based on the premise that an unequityworthiness finding 
by the Department is tantamount to saying that the company could 
not have attracted investment capital from a reasonable investor in 
the infusion year based on the available information. 


General Issues Appendix, 58 Fed. Reg. at 37,239. 

In applying the grant methodology to equity infusions made into un- 
equityworthy companies, Commerce properly focuses on the benefit to 
the recipient of the equity infusions and not on the cost to the donor mak- 
ing the equity infusion. See British Steel Corp. v. United States, 9 CIT 85, 
97, 605 F Supp. 286, 295 (1985) (“Fundamentally, the value of a subsidy 
must be measured in accordance with its benefit to the recipient * * *.”); 
S. Rep. No. 249, 96th Cong., 1st Sess. 85-86 (1979), reprinted in 1979 
U.S.S.C.A.N. 381, 471-72 (requiring, in the context of nonrecurring sub- 
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sidy grants, “a reasonable period” over which to allocate the value of 
subsidies “based on commercial and competitive benefit to the recipi- 
ent”) (emphasis added). When the benefit to the recipient is the focus, it 
is clear from the perspective of the unequityworthy company, there is 
little difference between receiving an equity infusion and receiving a 
grant. 

Plaintiffs stridently argue there is a difference between equity infu- 
sions and grants to an unequityworthy company and that Commerce 
has failed to properly distinguish between the two in its grant methodol- 
ogy. The Court is unpersuaded by plaintiffs’ arguments. In particular, 
the Court is unconvinced by the argument that equity infusions impose 
costs on recipient firms, costs that differentiate equity infusions into 
unequityworthy companies from grants. For purposes of valuing the 
benefit to the recipient, Commerce’s methodology of equating the bene- 
fit received by an unequityworthy company from an equity infusion 
with the benefit conferred by receipt of an outright grant is a “permissi- 
ble construction of the statute.” See Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 843 (1984) (standing for the 
principle that in the absence of statutory language to the contrary, a rea- 
sonable agency interpretation will be upheld). Commerce’s methodolo- 
gy provides a reasonable method of allocating the value of subsidy 
benefits from the bestowal of equity infusions into unequityworthy 
companies. For all of the foregoing reasons, the Court concludes Com- 
merce’s application and implementation of its grant methodology to 
countervail benefits arising from the infusion of equity into unequity- 
worthy companies is supported by substantial evidence on the record 
and is otherwise in accordance with law. 

Furthermore, the Court rejects plaintiffs’ argument that Commerce’s 
grant methodology must be revised to account for the offsetting costs of 
certain post-infusion events including privatization, the payment of div- 
idends, and the retention of retained earnings. In valuing the benefits of 
subsidies, Commerce’s determination that its grant methodology need 
not consider events subsequent to the original equity infusion is reason- 
able. Moreover, the statute provides an exclusive list of offsets that may 
be deducted from the amount of a gross subsidy to yield the net subsidy 
and an offset for the payments of dividends is not included in the statute. 
See 19 U.S.C. § 1677(6) (1988). The Court therefore rejects plaintiffs’ 
arguments to revise the grant methodology. The Court sustains the 


methodology as applied and implemented by Commerce in the deter- 
minations under review. 


CONCLUSION 


The Court holds Commerce’s abandonment of the rate of return 
shortfall (RORS) methodology as set forth in the General Isswes Appen- 
dix appended to Certain Steel Products from Austria, 58 Fed. Reg. 
37,225, 37,239-44 (Dep’t Comm. 1993) (final determ.) and applied in the 
final countervailing duty determinations in Certain Steel Products from 
Korea, 58 Fed. Reg. 37,338 (Dep’t Comm. 1993) (final determ.), Certain 
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Steel Products from Brazil, 58 Fed. Reg. 37,295 (Dep’t Comm. 1993) (fi- 
nal determ.), and Certain Steel Products from France, 58 Fed. Reg. 
37,304 (Dep’t Comm. 1993) (final determ.) was reasonable and is sus- 
tained as based upon substantial evidence on the record and as other- 
wise in accordance with law. 

The Court holds the grant methodology employed by Commerce to 
countervail equity infusions into unequityworthy companies as set 
forth in the General Issues Appendix appended to Certain Steel Products 
from Austria, 58 Fed. Reg. 37,225, 37,239-44 (Dep’t Comm. 1993) (final 
determ.) and applied in the final countervailing duty determinations in 
Certain Steel Products from Korea, 58 Fed. Reg. 37,338 (Dep’t Comm. 
1993) (final determ.), Certain Steel Products from Brazil, 58 Fed. Reg. 
37,295 (Dep’t Comm. 1993) (final determ.), and Certain Steel Products 
from France, 58 Fed. Reg. 37,304 (Dep’t Comm. 1993) (final determ.) is 
reasonable and is sustained as based upon substantial evidence on the 
record and as otherwise in accordance with law. 


SECTION Four: SALES DENOMINATOR 


Usinor Sacilor, Sollac, GTS, and British Steel ple (collectively “plain- 
tiffs”) jointly move for partial judgment on the agency record pursuant 
to U.S. CIT R. 56.2 and for an order declaring that aspect of the General 
Issues Appendix appended to Certain Steel Products from Austria, 58 
Fed. Reg. 37,225, 37,231-36 (Dep’t Comm. 1993) (final determ.) (Gener- 
al Issues Appendix)®’ pertaining to the appropriate sales denominator 
employed by the Department of Commerce (Commerce) as set forth in 
the General Issues Appendix and applied in the final countervailing 
duty determinations in Certain Steel Products from France, 58 Fed. Reg. 
37,304 (Dep’t Comm. 1993) (final determ.) (French Final Determina- 
tion)® and Certain Steel Products from the United Kingdom, 58 Fed. 
Reg. 37,393 (Dep’t Comm. 1993) (final determ.) (British Final Deter- 
mination)® to be unsupported by substantial evidence on the record 
and not otherwise in accordance with law. Defendant opposes plaintiffs’ 
motion asserting Commerce’s determinations are based upon substan- 
tial evidence on the administrative record and are otherwise in accor- 
dance with law. 

AK Steel Corporation, Bethlehem Steel Corporation, Geneva Steel, 
Gulf States Steel Incorporated of Alabama, Inland Steel Industries, In- 
corporated, Laclede Steel Company, LTV Steel Company, Incorporated, 
Lukens Steel Company, National Steel Corporation, Sharon Steel Cor- 
poration, U.S. Steel Group a unit of USX Corporation, and WCI Steel, 
Incorporated (collectively “defendant-intervenors”) oppose plaintiffs’ 
motion arguing Commerce’s determinations are fully supported by sub- 
stantial evidence and are not contrary to law. Defendant-Intervenors 


87 See supra note 10 and accompanying text describing the nature of the General Issues Appendix. 


68 Commerce amended the French Final Determination on August 17, 1993. See Certain Steel Products from France, 
58 Fed. Reg. 43,759 (Dep’t Comm. 1993) (order and am. final determ.). 


69 Commerce amended the British Final Determination on August 17, 1993. See Certain Steel Products from the 
United Kingdom, 58 Fed. Reg. 43,748 (Dep’t Comm. 1993) (order and am. final determ.). 
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move for an order to strike an affidavit contained in the appendix to 
plaintiffs’ reply brief along with certain other documents in the reply 
brief making reference to or discussing non-record evidence. In addi- 
tion, defendant-intervenors move for an order to strike plaintiffs’ sup- 
plemental memorandum and allege the memorandum violates the 
Court’s scheduling order, or in the alternative, defendant-intervenors 
move for leave to file an expanded supplemental memorandum. 


BACKGROUND 


In general terms, the computation of a net subsidy requires Com- 
merce to divide the benefits attributable to subsidies received by a com- 
pany by the sales of the company’s products. See 54 Fed. Reg. 23,366, 
23,383-84 (Dep’t Comm. 1989) (to be codified at 19 C.FR. § 355.47) 
(proposed May 31, 1989) (Proposed Regulations). After identifying sub- 
sidies, Commerce divides the net countervailable benefit allocable to the 
period of investigation (POI)—the numerator—by the company’s sales 
of benefitting merchandise during the POI—the denominator. The re- 
sult is the per-unit subsidy rate expressed as an ad valorem rate: 


Total Subsidy ~ Offset 
Allocable to POI writs Ad Valorem Rate of 
= Countervailable Benefit 
Firm’s Sales of Benefiting During POI 
Merchandise During POI 





The factual determination of the appropriate denominator to be used 
in the equation is at the heart of the sales denominator issue. If the sub- 
sidy at issue is deemed tied to domestic production, Commerce allocates 
the benefit of the subsidy fully to the sales of domestically produced mer- 
chandise and uses domestic sales as the denominator. General Issues Ap- 
pendix, 58 Fed. Reg. at 37,231. If the subsidy is deemed untied, however, 
Commerce allocates the benefit of the subsidy to total worldwide sales 
and uses worldwide sales as the denominator. Id. 

In making the factual determination of whether a particular subsidy 
at issue is tied to domestic production, Commerce begins with the ap- 
proach it employed in Certain Hot Rolled Lead and Bismuth Carbon 
Steel Products from France, 58 Fed. Reg. 6221 (Dep’t Comm. 1993) (fi- 
nal determ.) (France Bismuth). Under this approach, the “focus is on re- 
solving the factual question of whether the subsidies at issue are tied to 
the recipient firm’s production of merchandise domestically in the coun- 
try under investigation or, alternatively, untied.” (Def’s Br. at 4). France 
Bismuth marked the first time Commerce decided the appropriate sales 
denominator when a respondent’s total sales included not only sales of 
domestically produced merchandise, but also sales of merchandise pro- 
duced in one or more other countries. General Issues Appendix, 58 Fed. 
Reg. at 37,231. In the French Final Determination and the British Final 
Determination, Commerce modified the sales denominator analysis it 
employed in France Bismuth by erecting a rebuttable presumption to be 
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employed when deciding the factual question of tying. As explained by 
Commerce, 


[U]nder [Commerce’s] refined “tied” analysis, [Commerce] will be- 
gin by presuming that a subsidy provided by the government of the 
country under investigation is tied to domestic production. Howev- 
er, this presumption is not irrebuttable. A party may rebut this pre- 
sumption by presenting evidence tending to show that the subsidy 
was not tied to domestic production. 
Id. 
To rebut the presumption that subsidies are tied to domestic produc- 
tion, Commerce declared, 


Relevant evidence may include the nature of the program at issue, 
whether the subsidy was bestowed specifically to provide other 
than a domestic benefit, communications between the government 
and the respondent relating to the subsidy provided pursuant to the 
program at issue, the government’s ownership interest, if any, in 
the respondent, and any other evidence addressing the likely bene- 
ficiaries of the subsidy * * *. [T]he above list of evidentiary criteria 
is not exhaustive, nor can any one or several of these factors neces- 
sarily give decisive guidance in all cases. 
Id. Commerce makes its tied determination “based upon record evi- 
dence showing the likely effects of the subsidies, i.e., the likely uses or 
beneficiaries determined as of the time the subsidies were bestowed by 
the subsidizing government.” (Def.’s Br. at 4). Commerce does not con- 
sider evidence of subsequent events demonstrating the actual effects of 
the subsidies. France Bismuth, 58 Fed. Reg. at 6230-31. 


ISSUE PRESENTED 
Whether Commerce’s determination of the appropriate sales denomi- 
nator to be used in subsidy calculations when a respondent’s total sales 
include not only sales of domestically produced merchandise, but also 
sales of merchandise produced in one or more foreign countries is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. 


CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 


Plaintiffs argue Commerce’s new presumption-based methodology to 
calculate the sales denominator is unsupported by substantial evidence 
and is contrary to law and therefore should be reversed. Specifically, 
plaintiffs contend Commerce departed from its practice of treating equi- 
ty and other capital infusions as untied benefits and allocating them 
over total sales. (Pls.’ Br. at 4, 19-24). The foundation for this practice is 
the inherent fungibility of money, which plaintiffs argue is reflected in 
Commerce’s Proposed Regulations. Plaintiffs maintain Commerce 
erred by departing from its established fungibility principle and creat- 
ing a new exception for multinational companies. (Id. at 4-5, 29-31). 

Plaintiffs further argue Commerce’s adoption of its refined tying 
analysis constitutes a departure from longstanding agency practice and 
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requires a reasoned analysis that Commerce failed to provide. (Id. at 
24-26). Plaintiffs contend “[t]here is no rational basis for distinguishing 
between foreign and domestic production when allocating otherwise 
untied subsidies,” and even if one exists, plaintiffs believe Commerce 
has failed to set it forth on the record. (Id. at 28). 

In challenging the new tying presumption, plaintiffs assert the pre- 
sumption is not supported by substantial evidence and is contrary to law 
because it has no foundation in logic, fact, or economic reality. Alleging 
the presumption relies on the presumed intent of a foreign government 
and produces results contrary to the remedial purpose of the counter- 
vailing duty law, plaintiffs maintain the sole basis for the presumption is 
Commerce’s generalized and undefined “administrative experience.” 
(Id. at 5-6; see id. at 32-41). 

Plaintiffs also contest Commerce’s claim that the presumption is re- 
buttable and argue the presumption is virtually irrebuttable, (id. at 
43-51), because the types of rebuttal evidence cited by Commerce that 
could refute the presumption exclude “the most probative evidence that 
a subsidy is not tied—i.e., evidence that the capital subsidies, by nature, 
are financial benefits to the entire company,” (id. at 7). Plaintiffs main- 
tain Commerce “may not decide a critical legal and factual issue by re- 
sorting to an irrebuttable presumption as a substitute for engaging in 
reasoned decisionmaking and basing its findings on evidence in the re- 
cord.” (Id. at 44-45 (citing NLRB v. St. Francis Hosp., 601 F.2d 404, 416 
(9th Cir. 1979); Charles I. Koch, Jr., Administrative Law and Practice 
§ 6.43 (Supp. 1992); and Jacob A. Stein, et al., Administrative Law 
§ 24.04 (1994))). In addition, plaintiffs contend, the presumption imper- 
missibly shifts the burden of proof onto respondents. (Id. at 48 n.49, 
51-52). 

Plaintiffs claim Commerce first announced its presumption-based ty- 
ing methodology in the final determinations under review and in the 
General Issues Appendix “thereby depriving the parties of the opportu- 
nity to submit evidence to rebut the presumption.” (Id. at 7; see id. at 
52-55). From plaintiffs’ viewpoint, the agency “committed legal error 
and violated considerations of fundamental fairness by its untimely 
adoption of its new presumption and its failure to afford respondents ei- 
ther prior notice of its new rule or the opportunity to develop the facts on 
the record necessary to prove the presumption invalid.” (Id. at 54 (foot- 
note omitted)). If Commerce had considered such evidence, plaintiffs 
suggest, that evidence of record could have successfully rebutted the 
presumption. (Id. at 64-66). 

Finally, plaintiffs raise the objection that Commerce’s “decision to es- 
tablish and find ‘unrebutted’ the new tying presumption was contrary 
to the substantial evidence of record established in the French inves- 
tigation.” (Id. at 8). Plaintiffs argue Commerce failed to construe evi- 
dence on the record showing the subsidies bestowed on Usinor Sacilor 
benefitted Usinor Sacilor’s worldwide production and that such subsi- 
dies were not tied to domestic production. 
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B. Defendant: 


Commerce responds that it “did not deviate from past practice be- 
cause it had not previously addressed how to treat equity infusions in 
the multinational production setting, except in France Bismuth, where 
it found them capable of being tied.” (Def’s Br. at 25). Contrary to plain- 
tiffs’ assertion, Commerce insists it has not developed a per se rule that 
equity infusions are untied, only that equity infusions are capable of be- 
ing tied. (Id.) 

Commerce rejects plaintiffs’ argument that equity infusions should, 
as a matter of law, be treated as untied. (Id. at 36). Plaintiff has missed 
the point, Commerce claims, by ignoring that other forms of subsidies, 
such as grants and loans, are equally fungible, yet Commerce has found 
them to be tied in certain cases.” Thus, the fungibility of equity infu- 
sions does not preclude Commerce from tying equity infusions to do- 
mestic production just as other forms of subsidies are found to be tied. 
(Id. at 37). In addition, Commerce argues, the “basic underlying princi- 
ple of Commerce’s traditional tying analysis is that it is appropriate to 
make exceptions to the fungibility of money principle in certain circum- 
stances.” ([d.) As explained previously by Commerce, 


If Congress had intended that we universally apply the fungibility 
concept, we would have to countervail export subsidies on sales to 
countries other than the United States, allocate export subsidies on 
USS. sales over total sales instead of over only export sales, and di- 
lute benefits tied to a product under investigation by allocating 
them over total sales. 


(Id. at 38 (quoting Industrial Nitrocellulose from France, 51 Fed. Reg. 
5386, 5387 (Dep’t Comm. 1986) (prelim. admin. review))). Commerce 
maintains the agency is now creating a third exception to the fungibility 
of money approach,’! one “which would recognize the possibility that a 
subsidy could be tied to domestic production.” (Id. at 39). 

Commerce rejects plaintiffs’ argument that the agency has not articu- 
lated the basis for its new tying approach and has failed to reconcile the 
new approach with the “established rule” that equity infusions are in- 
herently fungible. (Id. at 41). Commerce argues it clearly spelled out in 
France Bismuth why it treated firms with multinational production dif- 
ferent from firms with only domestic production. In France Bismuth, 
Commerce stated it was “‘not prepared to conclude automatically * * * 
that otherwise untied domestic subsidies to a holding company with 
both domestic and foreign subsidiaries * * * benefits [sic] not only do- 
mestic production, but also foreign production.” France Bismuth, 58 
Fed. Reg. at 6230. 


70 Commerce cites to several final determinations including Carbon Steel Buttweld Pipe Fittings from Thailand, 55 
Fed. Reg. 1695, 1697 (Dep’t Comm. 1990) (final determ.) and New Steel Rail, Except Light Rail, from Canada, 54 Fed. 
Reg. 31,991, 31,994 (Dep’t Comm. 1989) (final determ.). (Def.’s Br. at 37 n.25 (other citations omitted)). 

71 Prior to France Bismuth, Commerce made two exceptions to the general principle of the fungibility of money: (1) 
where a domestic subsidy is tied to a particular product or products; and (2) where an export subsidy is tied to a particu- 
lar market. General Issues Appendix, 58 Fed. Reg. at 37,234 (citing Proposed Regulations, 54 Fed. Reg. at 23,383-84 (to 
be codified at 19 C.FR. § 355.47(a), (b))). 
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Commerce contends the rationale for raising the tying presumption is 
founded upon the agency’s belief that “a government normally would 
provide subsidies to a firm with multinational production only for decid- 
edly domestic purposes.” (Id.). The agency’s adoption of the rebuttable 
presumption on the factual question of tying is reasonable, Commerce 
contends, considering the agency’s “extensive administrative experi- 
ence with foreign subsidies.” (Id. at 8 (citing General Issues Appendix, 
58 Fed. Reg. at 37,231)). As summarized by Commerce, “[o]n the basis of 
our past administrative experience, we believe that it is reasonable to 
presume that the government of a country normally provides subsidies 
for the general purpose of promoting the economic and social health of 
that country and its people.” (Id. (quoting General Issues Appendix, 58 
Fed. Reg. at 37,231)). 

Commerce defends the adoption of a rebuttable presumption and ar- 
gues it is both consistent with the intent of the relevant statute and 
based on “some rational connection between the facts proved and the 
facts then presumed.” (Id. at 49 (citing Republic Aviation Corp. v. 
NLRB, 324 U.S. 793, 804-05 (1945); Luria v. United States, 231 U.S. 9 
(1913); Rhone Poulenc, Inc. v. United States, 8 Fed. Cir. (T) 61, 67-68, 
899 F2d 1185, 1191 (1990); United Scenic Artists v. NLRB, 762 F.2d 
1027, 1034 (D.C. Cir. 1985); and NT'N Bearing Corp. v. United States, 15 
CIT 75, 78, 757 F Supp. 1425, 1428 (1991), aff'd, 10 Fed. Cir.(T) _, 
972 F.2d 1355 (1992))). Commerce contends the tying presumption is 
consistent with one of the basic purposes of the countervailing duty stat- 
ute because the presumption attempts to measure the subsidies benefit- 
ting the merchandise under investigation. (Id. (citing Certain Steel 
Products from Belgium, 47 Fed. Reg. 39,304, 39,320 (Dep’t Comm. 
1982) (final determ.); Industrial Nitrocellulose from France, 52 Fed. 
Reg. 833, 835 (Dep’t Comm. 1987) (final admin. review))). In addition, 
Commerce claims “there is a rational connection between the facts 
proved, i.e., that the government * * * has provided a subsidy to a firm 
with multinational production, and the facts presumed, i.e., that the 
subsidy is tied to the firm’s domestic production.” (Id. at 50). 

Commerce rejects plaintiffs’ claim of procedural unfairness in the 
agency’s adoption of the rebuttable presumption. First, Commerce ar- 
gues it sought all information relevant to the tying question in the ques- 
tionnaires sent to the French and U.K. respondents. (Id. at 73-74). 
Although the questionnaires did not use the term “tied,” Commerce 
claims the questions still “would elicit all information relevant to Com- 
merce’s determination of whether a particular subsidy program is tied 
to * * * domestic production.” (Id. at 73). Second, Commerce contends 
after the agency issued the preliminary determinations in these cases 
plaintiffs “were aware that tying was one of two possible theories upon 
which Commerce would rely in its final determination” yet plaintiffs did 
not attempt to supplement their questionnaire responses. (Id. at 77). 
When Commerce issued the France Bismuth final determination in Jan- 
uary 1993, Commerce maintains it “identified specifically which of the 
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two rationales it was relying upon to limit the denominator to sales of 
domestically produced merchandise.” (Id.). Commerce states the par- 
ties received copies of France Bismuth one day before the regulatory 
deadline for the parties to submit factual information in the present 
cases. Even if plaintiffs did not know in advance about the tying pre- 
sumption or about their evidentiary burden, Commerce insists plain- 
tiffs were not prejudiced because: (1) the record already contained all 
relevant evidence on the question of tying; and (2) plaintiffs were aware 
that Commerce would be determining, as a factual matter, whether the 
subsidies at issue were tied to domestic production. (Id. at 78-79). 


C. Defendant-Intervenors: 


Defendant-Intervenors support Commerce’s position by arguing the 
agency reasonably presumed domestic subsidies may be tied to domestic 
production and furthermore, Commerce “determined—with or without 
a presumption—the subsidies here were in fact tied to domestic produc- 
tion.” (Def.-Intervenors’ Br. at 12 (footnote omitted)). Defendant-Inter- 
venors maintain Commerce did not depart from its past practice 
arguing the agency had never considered this particular tying question 
before France Bismuth and “therefore ‘had no prior practice’ to depart 
from.” (Id. at 22 (citing General Isswes Appendix, 58 Fed. Reg. at 
37,235)). 

Defendant-Intervenors contend Commerce’s adoption of a rebuttable 
presumption was reasonable and “solidly based on record evidence and 
administrative experience.” (Id. at 15; see id. at 14-21). First, defen- 
dant-intervenors assert the presumption is based on the common un- 
derstanding that governments are not generally motivated to assist 
foreigners at a cost to their own taxpayers. Second, Commerce’s exhaus- 
tive analysis of the domestic subsidies at issue here “informs and sup- 
ports the Department’s decision concerning how to fashion this 
rebuttable presumption.” (Jd. at 16). Finally, defendant-intervenors 
contend Article 11 of the GATT Subsidies Code endorses Commerce’s 
presumption that domestic subsidies are “purely national in scope.” (Id. 
(footnote omitted) (citing Agreement on Interpretation and Application 
of Articles VI, XVI, and XXIII on the General Agreement on Tariffs and 
Trade, Art. 11 (1979))). 

Defendant-Intervenors reject plaintiffs’ criticism that factual pre- 
sumptions are disfavored and viewed with great skepticism by courts 
and claim that agencies have “broad discretion to apply a factual pre- 
sumption so long as it is, both in principle and in application, rebut- 
table.” (Id. at 19; see id. at 17-21). In addition, defendant-intervenors 
contend Commerce’s use of an initial presumption is “fully consistent 
with the agency’s investigatory mandate” and is not an unalterable 
rule, but one allowing for “decisions ‘on a case-by-case basis.’” (Id. at 19, 
20 (footnote omitted)). 

Defendant-Intervenors disagree with plaintiffs’ argument that the 
late adoption of the tying presumption abridged plaintiffs’ due process 
rights. Defendant-Intervenors contend that although “the presumption 
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analysis was a new development in the determinations presently before 
the Court, the allocation of subsidies to domestic production was not.” 
(Id. at 36). The tying presumption raised here, defendant-intervenors 
insist, is “merely a complementary means of reaching the same alloca- 
tion result reached in [France Bismuth]” and thus, plaintiffs had suffi- 
cient opportunity for notice and comment. (Id.). Indeed, in the 
preliminary French determination, defendant-intervenors declare 
Commerce found the subsidies to be tied domestically, and “within a 
month, all parties knew exactly why.” (Id. at 38 (citing Certain Steel 
Products From France, 57 Fed. Reg. 57,785, 57,788 (Dep’t Comm. 1992) 
(prelim. determ.))). That is, one of the grounds Commerce relied upon, 
according to defendant-intervenors, was “an explicit reaffirmance of 
[France Bismuth]’s factual tying finding.” (Id. (citing General Issues 
Appendix, 58 Fed. Reg. at 37,236)). Finally, defendant-intervenors sug- 
gest that insofar as Commerce’s “explanation—as opposed to the re- 
sult—in the Final Determinations varied from that set out [in the 
preliminary determination], the Department has the discretion to 
modify its findings or methodology in a final determination.” (Id. at 39 
(citing Cementos Anahuac del Golfo, S.A. v. United States, 12 CIT 525, 
557, 689 F. Supp. 1191, 1216 (1988), aff'd sub nom. Cementos Guadala- 
jara, S.A. v. United States, 7 Fed. Cir. (T) 113, 879 F.2d 847 (1989), cert. 
denied, 494 U.S. 1016 (1990))). 


DISCUSSION 
A. Agency Explanation of the Tying Presumption: 

Ordinarily, an agency may revise its interpretation of the statutory re- 
quirements it enforces and enjoy deference from the courts. Rust v. Sul- 
livan, 500 U.S. 173, 186 (1991). Such deference, however, is predicated 
on a finding that the agency revised its interpretation with “a reasoned 
analysis.” See Rust, 500 U.S. at 187 (deferring to the agency’s revised 
statutory interpretation because “the Secretary amply justified his 
change of interpretation with a ‘reasoned analysis’”) (citing Motor Ve- 
hicles Mfrs. Ass’n of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 42 (1983)). 

Commerce’s traditional practice with respect to domestic subsidies, 
as set forth in the Proposed Regulations, is to treat them as untied bene- 
fits. 54 Fed. Reg. 23,366, 23,384 (Dep’t Comm. 1989) (to be codified at 19 
C.ER. § 355.47(c)(2)) (proposed May 31, 1989) (Proposed Regulations); 
see also Carbon Steel Structural Shapes, Hot-Rolled Carbon Steel Plate, 
and Hot-Rolled Carbon Steel Bar from the United Kingdom, 47 Fed. 
Reg. 39,384, 39,391 (Dep’t Comm. 1982) (final determ.) (“[W]hen a gov- 
ernment buys equity in a company, it is providing funds for the corpora- 
tion as a whole, not for particular divisions or projects.”). The reasoning 
supporting this practice is well settled: equity investments benefit a 
company’s overall operations. See British Steel Corp. v. United States, 9 
CIT 85, 96, 605 F. Supp. 286, 294-95 (1985) (finding it “unnecessary to 
trace the use of such funds or to find that they directly related to en- 
hanced product competitiveness” because equity investments in the 
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company under investigation benefitted “all of its remaining manufac- 
turing and exporting operations”); see also Stainless Steel Plate from the 
United Kingdom, 51 Fed. Reg. 44,656, 44,658 (Dep’t Comm. 1986) (final 
admin. review) (reasoning that “[rJegardless of the particular uses” to 
which the equity infusions at issue were put, “it is clear that these funds 
provide[d] long-term benefits, bolstering all phases and aspects” of the 
receiving company’s production). 

In France Bismuth, Commerce addressed, apparently for the first 
time, the “issue of the appropriate sales denominator to be used in subsi- 
dy calculations when a respondent’s total sales include not only sales of 
domestically produced merchandise, but also sales of merchandise pro- 
duced in one or more foreign countries.” General Issues Appendix, 58 
Fed. Reg. at 37,231. Commerce determined the subsidies at issue in 
France Bismuth were tied to domestic production. Commerce found: 


In making this determination, consistent with our existing method- 
ology, we examined whether the subsidies were bestowed specifical- 
ly to benefit domestic production * * *. On the record before us, 
after reviewing the programs from which the subsidies at issue 
arose * * * we concluded that the [Government of France] was 
seeking to promote domestic social policy and domestic economic 
activities and therefore to encourage domestic production. 


France Bismuth, 58 Fed. Reg. at 6231 (citation omitted). 

When it faced the issue of the appropriate sales denominator for re- 
spondents with foreign sales six months later in the determinations un- 
der review, Commerce explained: 


We have decided to continue using a “tied” analysis to resolve this 


issue, although we have refined the analysis that we used in France 
Bismuth * * *. 


[U]nder the Department’s refined “tied” analysis, the Department 
will begin by presuming that a subsidy provided by the government 
of the country under investigation is tied to domestic production. 
However, this presumption is not irrebuttable. A party may rebut 
this presumption by presenting evidence tending to show that the 
subsidy was not tied to domestic production. 


General Issues Appendix, 58 Fed. Reg. at 37,231. Commerce justified 
this modification of its tied analysis and its adoption of the rebuttable 


presumption by reasoning the changes reflect what the agency has ob- 
served over the years: 


On the basis of our past administrative experience, we believe that 
it is reasonable to presume that the government of a country nor- 
mally provides subsidies for the general purpose of promoting the 
economic and social health of that country and its people, and for 
the specific purposes of supporting, assisting or encouraging do- 
mestic manufacturing or production and related activities (includ- 
ing, for example, social policy activities such as the employment of 
its people). Conversely, that same government would not normally 
be motivated to promote, at what would be considerable cost to its 
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own taxpayers, manufacturing or production or higher employ- 
ment in foreign countries. 


Id. 

In describing its apparent departure from the Proposed Regulations, 
which provide that “the Secretary will treat equity infusions as untied 
benefits,” Proposed Regulations, 54 Fed. Reg. at 23,384 (to be codified at 
19 C.ER. § 355.47(c)(2)), Commerce observed the Proposed Regulations 
do not “contemplate[] the possibility that the subsidy would be be- 
stowed upon a respondent with multinational production,” General Is- 
sues Appendix, 58 Fed. Reg. at 37,234. Commerce stated it “concluded in 
France Bismuth that § 355.47(c)(1) simply did not contemplate a re- 
spondent with multinational production. We reaffirm that conclusion 
here.” Id. 

There is little doubt Commerce has reviewed, analyzed, and decided 
numerous cases involving the identification and allocation of equity in- 
fusions, grants, and other subsidies in countervailing duty investiga- 
tions. The Court finds no fault with Commerce’s claim that it has “past 
administrative experience” in these matters. Additionally, Commerce’s 
explanation that its tying presumption is consistent with the intent of 
the relevant statute because the presumption aids Commerce in deter- 
mining the appropriate denominator appears reasonable on its face. On 
the basis of the record evidence produced thus far in this action, it ap- 
pears Commerce has sufficiently explained its adoption of the tying pre- 
sumption. As explained below, however, it is premature for the Court to 
decide whether Commerce has provided a reasoned analysis for adopt- 
ing the tying presumption because interested parties had neither notice 


of the new presumption nor the opportunity to present evidence to re- 
but the presumption. 


B. Adoption of the Tying Presumption: 


In adopting the rebuttable presumption, Commerce insists it has not 
changed its practice, but rather has “refined” the methodology it first 
set forth in France Bismuth. Because France Bismuth was the first time 
Commerce confronted the determination of the appropriate sales de- 
nominator for a multinational company receiving subsidies, Commerce 
declares it had no prior practice and therefore its refinement as ex- 
plained in the General Issues Appendix was not a departure from an es- 
tablished agency practice. 

There is no question Commerce first raised the tying presumption in 
the final determinations under review here. Commerce concedes this 
point. Irrespective of whether Commerce adopted the tying presump- 
tion by a change in agency practice, through informal rulemaking, or by 
some other means, fundamental fairness dictates Commerce should 
have given plaintiffs due notice of the agency’s decision to adopt the ty- 
ing presumption as well as afforded plaintiffs the opportunity to submit 
evidence to rebut the tying presumption. Commerce is not required to 
afford interested parties an unlimited opportunity to comment on each 
modification of the agency’s practice or procedure. To provide otherwise 
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would be to unnecessarily burden the agency with an unending cycle of 
notices, comments, and responses. Fundamental fairness demands, 
however, that in certain circumstances, an interested party be given at 
least the opportunity to be heard on agency actions that may adversely 
impact upon the party’s interests. 

In the countervailing duty final determination challenged in Sigma 
Corp. v. United States, 17CIT___, 841 F. Supp. 1255 (1993), Commerce 
shifted from applying a company-specific margin in its preliminary de- 
termination to a country-wide margin in the final determination. The 
plaintiffin Sigma claimed Commerce failed to afford the plaintiff notice 


or opportunity to comment on the agency’s change. The Court re- 
sponded: 


[I]t goes against all fairness for Commerce to say one thing in the 
preliminary results and then to have plaintiffs rely on this fact and 
not argue its case any further. Then, when plaintiffs cannot argue 
any further, Commerce changes its position and issues a final deter- 
mination saying the complete opposite. 


Sigma,17CITat__, 841 F. Supp. at 1267. Plaintiffs in these final de- 
terminations face a similar predicament. In the preliminary determina- 
tions, Commerce did not discuss or analyze the use of a rebuttable 
presumption that subsidies are tied to domestic production in certain 
instances. See Certain Steel Products From France, 57 Fed. Reg. 57,785 
(Dep’t Comm. 1992) (preliminary determ.); Certain Hot Rolled Lead 
and Bismuth Carbon Steel Products from the United Kingdom, 57 Fed. 
Reg. 42,974 (Dep’t Comm. 1992) (preliminary determ.). Thus, plaintiffs 
had neither notice that Commerce intended to erect a tying presump- 
tion nor the opportunity to submit evidence to rebut that presumption. 

The Court is unconvinced by Commerce’s claim that plaintiffs had 
sufficient notice of Commerce’s tying methodology merely by the ques- 
tions posed by the agency in the verification forms. It is certainly true 
that plaintiffs had notice that Commerce sought some evidence relevant 
to a factual determination of whether subsidies provided were tied to do- 
mestic production. There is a large leap, however, from having notice of 
the agency’s need for evidence relevant to tying to having notice of the 
need to submit evidence to rebut a newly raised presumption that do- 
mestic subsidies are tied to domestic production. The Court finds Com- 
merce failed to give plaintiffs the opportunity to submit evidence 
specifically to rebut the presumption erected by Commerce. Further- 
more, the Court finds Commerce failed to afford plaintiffs notice and the 
opportunity to comment on the agency’s adoption of the presumption 
that subsidies are tied to domestic production. 


C. Motion to Strike Portions of Plaintiffs’ Reply Brief: 
Defendant-Intervenors, with consent of Commerce, move pursuant 
to U.S. CIT R. 12(f) for an order striking portions of plaintiffs’ reply brief 
and allege certain portions were “not part of the administrative record 
below.” (Def.-Intervenors’ Mot. to Strike Portions of Foreign Producers’ 
Reply Br. on the General Issue of Denominator at 2). In particular, de- 
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fendant-intervenors object to the affidavit of Richard Hewitt, Manager 
in Management Accounting at British Steel plc, included in the appen- 
dix to plaintiffs’ reply brief arguing: (1) there was no basis for allowing 
non-record evidence designed to show what plaintiffs would have sub- 
mitted to Commerce below if plaintiffs had been aware of its relevance at 
that time; (2) the affidavit contains no information bearing on an issue 
currently before this Court; (3) the grant subsidy discussed in the affida- 
vit is apparently not one of the subsidies disclosed to and countervailed 
by Commerce; and (4) plaintiffs had ample opportunity to submit the 
newly proffered information below even after formal closure of the ad- 
ministrative record. (Id. at 3-7). 
Defendant-Intervenors also object to plaintiffs’ reference to three ma- 
terials that were not part of the record below, namely: (1) D. Salvatore, 
International Economics (3d ed. 1990) (cited in Pls.’ Reply Br. at 21 
nn.32-33); (2) R. Caves, J. Frankel, & R. Jones, World Trade and Pay- 
ments (5th ed. 1990) (cited in Pls.’ Reply Br. at 21 n.33); and (3) U.S. De- 
partment of Commerce, North American Free Trade Agreement: 
Generating Jobs for Americans (1991) (cited in Pls.’ Reply Br. at 21, 22 
n.34 and accompanying text). Defendant-Intervenors allege these three 
secondary sources were not made part of the record below and further- 
more “they have nothing to do with the issues currently before this 
Court.” (Id. at 8). 
Plaintiffs oppose defendant-intervenors’ motion to strike portions of 
plaintiffs’ reply brief arguing plaintiffs 
do not claim with respect to either category of documents that they 
have factual evidence in the administrative record, or that they 
should be added to the administrative record, or that the ITA relied 
on them. Nor do Plaintiffs contend that the Court should rely on the 
extra-record evidence to substitute its judgment for that of the 
agency on factual issues. Rather, Plaintiffs have cited these docu- 
ments simply for the purposes described, and ask that the Court 
take judicial notice of them for those purposes. 

(Pls.’ Resp. to Def.-Intervenors’ Mot. to Strike Portions of Pls.’ Reply Br. 

at 5). 

Plaintiffs concede the challenged documents are not part of the ad- 
ministrative record and plaintiffs do not seek to make them a part of 
that record. Rather, plaintiffs request that the Court take judicial notice 
of these documents for a limited purpose—to show plaintiffs have evi- 
dence that could have been used to rebut Commerce’s tying presump- 
tion if plaintiffs had known about the presumption before the final 
determinations. 

The Court declines to take judicial notice of the challenged documents 
because to do so would be inconsistent with the general principles of ju- 
dicial notice.’ The Court will allow, however, the challenged documents 


72 Judicial notice permits a court to admit certain facts into evidence without the usual requirements of proof when 
those facts are “not subject to reasonable dispute” either because such facts are generally known (e.g., the sun rises in 
the east) or because they are readily verifiable by reliable sources (e.g., at sea level water boils at 212°F). See generally 
Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidence § 51 at 266 (2nd ed. 1994) (discussing Fed. R. Evid. 
201(b)(2)). The Hewitt affidavit, two textbooks, and the agency document challenged here are not proper subjects for 
judicial notice because they contain assertions of fact that are neither generally known nor readily verifiable. 
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to remain as part of plaintiffs’ papers for the sole and limited purpose of 
establishing plaintiffs’ offer to produce evidence that may or may not re- 
but the tying presumption raised by Commerce. Defendant-Interve- 
nors’ motion to strike the challenged documents and certain references 
in plaintiffs’ reply papers is granted in all other respects. 

D. Motion to Strike Plaintiffs’ Supplemental Memorandum: 

Defendant-Intervenors, with consent of Commerce, move pursuant 
to US. CIT R. 12(f) for an order striking plaintiffs’ supplemental memo- 
randum, which was filed in response to questions from the Court follow- 
ing oral argument. Defendant-Intervenors assert that the scheduling 
order governing this joint proceeding adopts Fed. Cir. R. 32(a), which re- 
quires all briefs to be double-spaced. The plaintiffs, however, submitted 
a supplemental memorandum “which is almost completely single- 
spaced.” (Def.-Intervenors’ Mot. to Strike Foreign Producers’ Supple- 
mental Mem. at 2 (footnote omitted)). Furthermore, if plaintiffs’ 
memorandum had been double-spaced, defendant-intervenors contend, 
it would be “approximately 18 pages in length” and therefore would con- 
travene the Court’s instructions that responses to the Court’s questions 
be no more than ten pages in length. (Id.). Defendant-Intervenors claim 
“(hjaving adhered to the Court’s instructions in preparing their own 
supplemental memoranda, [defendant-intervenors] have been unfairly 
prejudiced by Foreign Producers’ decision to ignore those instructions.” 
(Id. at 3). If the motion to strike is denied, defendant-intervenors re- 
quest in the alternative “leave to expand their own supplemental de- 
nominator submission by eight pages.” (Id.) 

The Court notes, first, plaintiffs’ response is nine pages in length and 
therefore is within the ten-page limit set by the Court. Second, given 
that plaintiffs’ supplemental memorandum, when reformatted into the 
traditional text-and-footnote format, is still within the Court’s ten-page 
limit, defendant-intervenors’ claim of unfair prejudice is unavailing. 
Third, the Court notes that the granting of a motion to strike “consti- 
tutes an extraordinary remedy, and should granted only in cases where 
there has been a flagrant disregard of the Rules of this Court.” Fujitsu 
General, Lid. v. United States, 15 CIT 432, 433 (1991) (citing Jimlar 
Corp. v. United States, 10 CIT 671, 673, 647 F. Supp. 932, 934 (1986)). 
For all of the foregoing reasons, the Court holds plaintiffs did not fla- 
grantly disregard the rules of this Court and no prejudice was suffered 
by defendant-intervenors or Commerce. Therefore, defendant-interve- 
nors’ motion to strike plaintiffs’ supplemental memorandum is denied. 


CONCLUSION 

The Court holds Commerce did not permit plaintiffs a reasonable op- 
portunity to be heard on the issue of Commerce’s adoption of the pre- 
sumption that subsidies are tied to domestic production for companies 
with multinational production in Commerce’s determination of the ap- 
propriate sales denominator. Notwithstanding the deficiencies, if any, in 
Commerce’s determination of the appropriate sales denominator, the 
Court holds further that Commerce did not provide plaintiffs an ade- 
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quate opportunity to submit evidence to rebut the presumption erected 
by Commerce in its determination of the appropriate sales denominator. 

The Court remands the general issue of the sales denominator. Inso- 
far as Certain Steel Products from France, 58 Fed. Reg. 37,304 (Dep’t 
Comm. 1993) (final determ.) is concerned, Commerce is directed to give 
interested parties notice and the opportunity to comment on the 
agency’s adoption of the tying presumption. If, after consideration of 
such comments Commerce determines the tying presumption is an ap- 
propriate means to calculate the sales denominator, the agency is or- 
dered to give interested parties notice and the opportunity to submit 
evidence on the record for the purpose of rebutting the tying presump- 
tion. Commerce shall then examine the submitted evidence to deter- 
mine whether it is sufficient to rebut the tying presumption. If 
Commerce finds the evidence submitted is sufficient to rebut the tying 
presumption, the agency is directed to make all necessary and appropri- 
ate findings and calculations consistent with this opinion. 

Insofar as Certain Steel Products from the United Kingdom, 58 Fed. 
Reg. 37,393 (Dep’t Comm. 1993) (final determ.) (British Final Deter- 
mination) is concerned, if Commerce should find in its remand deter- 
mination on the general issue of privatization that any party is liable for 
countervailing duties, Commerce is directed to give interested parties 
against whom countervailing duties have been assessed notice and the 
opportunity to comment on the agency’s adoption of the tying presump- 
tion. If, after consideration of such comments Commerce determines 
the tying presumption is an appropriate means to calculate the sales de- 
nominator, the agency is ordered to give interested parties notice and 
the opportunity to submit evidence on the record for the purpose of re- 
butting the tying presumption. Commerce shall then examine the sub- 
mitted evidence to determine whether it is sufficient to rebut the tying 
presumption. If Commerce finds the evidence submitted is sufficient to 
rebut the tying presumption, the agency is directed to make all neces- 
sary and appropriate findings and calculations consistent with this 
opinion. Should Commerce find in its remand determination of the Brit- 
ish Final Determination on the general issue of privatization that no 
parties are liable for countervailing duties, then the agency need not re- 
visit the general issue of the sales denominator. 

The Court holds defendant-intervenors’ motion to strike certain doc- 
uments in plaintiffs’ reply brief is granted except that the challenged 
documents shall remain as part of plaintiffs’ papers for the sole and lim- 
ited purpose of establishing plaintiffs’ offer to produce evidence that 
may or may not rebut the tying presumption raised by Commerce. The 
Court denies defendant-intervenors’ motion to strike plaintiffs’ supple- 
mental memorandum. 


SECTION FIVE: DISPROPORTIONALITY 


On the general issue of disproportionality, Plaintiffs Dongbu Steel 
Company, Ltd., Pohang Iron & Steel Company, Ltd. (POSCO), Pohang 
Coated Steel Company, Ltd., Pohang Steel Industries Company, Ltd., 
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and Union Steel Industries Company, Ltd. (collectively “Korean Re- 
spondents”) have filed a joint motion for partial judgment on the agency 
record and supporting memoranda challenging the general issue of 
Commerce’s treatment of disproportionality for the purpose of evaluat- 
ing the specificity of a potentially countervailable program in Certain 
Steel Products from Korea, 58 Fed. Reg. 37,338 (Dep’t Comm. 1993) (fi- 
nal determ.) (Korean Final Determination).™? Defendant the Depart- 
ment of Commerce (Commerce) and defendant-intervenors AK Steel 
Corporation, Bethlehem Steel Corporation, Geneva Steel, Gulf States 
Steel Incorporated of Alabama, Inland Steel Industries, Incorporated, 
Laclede Steel Company, LTV Steel Company, Incorporated, Lukens 
Steel Company, National Steel Corporation, Sharon Steel Corporation, 
US. Steel Group a unit of USX Corporation, and WCI Steel, Incorpo- 
rated (collectively “Domestic Producers”) have responded in support of 
Commerce’s determination. 


BACKGROUND 


Commerce’s period of investigation in the Korean Final Determina- 
tion is calendar year 1991. Korean Final Determination, 58 Fed. Reg. at 
37,339. The products covered by Commerce’s investigation are certain 
hot-rolled carbon steel flat products, certain cold-rolled carbon steel flat 
products, certain corrosion-resistant carbon steel flat products, and cer- 
tain cut-to-length carbon steel plate. Id. 

In the Korean Final Determination, Commerce confirmed its prelimi- 
nary determination that the Government of Korea (GOK) “effectively 
controls long-term lending practices in Korea.” Id. at 37,340; see Certain 
Steel Products from Korea, 57 Fed. Reg. 57,761, 57,764-65 (Dep’t 
Comm. 1992) (prelim. determ.). Commerce also found evidence on the 
record to support a finding of GOK control over the Korean financial 
system through the following means: “(1) Control of lending practices 
pursuant to authority granted to the GOK under the General Bank Act; 
(2) The appointment of banking officials; (3) Informal intervention in 
the allocation of loans; and (4) The strict regulation of interest rates.” 
Korean Final Determination, 58 Fed. Reg. at 37,340. Commerce con- 
cluded that a finding of GOK control of long-term lending institutions in 
Korea was “sufficient to establish a government program” under Com- 
merce’s own regulations, and constituted “government action” under 
§ 771(5)(A)(ii) of the Tariff Act of 1930, as amended. See 54 Fed. Reg. 
23,366, 23,379 (1989) (to be codified at 19 C.FR. § 355.2(r)) (proposed 
May 31, 1989) (Proposed Regulations) (defining “program” to mean 
“any act or practice of a government”); Tariff Act of 1930, 
§ 771(5)(A)(ii), 19 U.S.C. § 1677(5)(A) (ii) (1988) (defining “subsidy” to 
include certain domestic subsidies “if provided or required by govern- 
ment action”). 


73 Commerce amended the Korean Final Determination on August 17, 1993. See Certain Steel Products from Korea, 
58 Fed. Reg. 43,752 (Dep’t Comm. 1993) (orders and am. final determ.). 
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Having determined that GOK control of long-term lending in Korea 
constitutes government action, Commerce had to address the question 
of whether the Korean Respondents received industry specific benefits 
from that action under 19 U.S.C. § 1677(5)(B). Korean Final Determina- 
tion, 58 Fed. Reg. at 37,342; see 19 U.S.C. § 1677(5)(B) (1988) (“[T]he ad- 
ministering authority, in each investigation, shall determine whether 
the bounty, grant, or subsidy in law or in fact is provided to a specific en- 
terprise or industry, or group of enterprises or industries.”). To do so, 
Commerce reasoned that it was obligated to determine “whether, de- 
spite the removal of certain de jure preferences provided to the steel in- 
dustry, there has been a de facto change in the patterns of lending to this 
industry from the time * * * which GOK officials acknowledged was a 
period during which the GOK actively favored the steel industry * * * 
through the provision of subsidized long-term financing.” Korean Final 
Determination, 58 Fed. Reg. at 37,342 (quoting 19 U.S.C. § 1677(5)(B) 
(1988)). 

To determine whether the government action provided de fucto selec- 
tive benefits, Commerce turned to § 355.43(b)(2) of its proposed regula- 
tions which instructs Commerce to consider: 


(i) The extent to which a government acts to limit availability ofa 
program; 
(ii) The number of enterprises, industries, or groups thereof that 


actually use a program; 

(iii) Whether there are dominant users of a program, or whether 
certain enterprises, industries, or groups thereof receive dispropor- 
tionately large benefits under a program; and 

(iv) The extent to which a government exercises discretion in 
conferring benefits under a program. 


Proposed Regulations, 54 Fed. Reg. at 23,379 (1989) (to be codified at 19 
C.ER. § 355.43(b)(2)); Korean Final Determination, 58 Fed. Reg. at 
37,342-43. Commerce explained the analysis it had to perform: 


The facts in this case do not show that the program has been se- 
lectively limited to a small number of users; likewise, there is no 
dominant user of the program. However, if the lending patterns to 
the steel industry have not changed since the HCI drive, i.e., if the 
GOK continued to target the steel industry for government-con- 
trolled long-term loans during the [period of investigation (POI)], a 
finding of de facto specificity may be made, if the steel industry re- 
ceives a disproportionate share of the benefits. 


Korean Final Determination, 58 Fed. Reg. at 37,343. Commerce then ex- 
plained how a comparison based on gross domestic product (GDP) was 
appropriate for its disproportionality analysis: 


An appropriate test for measuring whether the Korean steel in- 
dustry has continued to receive a disproportionate share of the 
benefits from government controlled long-term loans is to compare 
the share of long-term loans held by the steel industry over the rele- 
vant time period (1977-1991) with the share of gross domestic prod- 
uct * * * accounted for by this industry * * *. 
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In this case, comparing the steel industry’s share of long-term 
loans with its share of GDP is an appropriate measure of dispropor- 
tionality. The program under investigation, government controlled 
long-term lending in Korea, is a “nationwide program,” i.e., a pro- 
gram in which virtually every segment of the economy in the mar- 
ket naturally participates to some extent. Accordingly, given the 
broad, nationwide nature of this program, share of GDP is an ap- 
propriate point of comparison because it is a reasonable and objec- 
tive nationwide measure of the expected share of restricted credit, 
all else being equal. 


Applying this analysis to the facts, Commerce determined that: 
[While the basic metals industry’s share of GDP has remained rel- 
atively constant * * * since the early to mid-1980s, the industry’s 
share of long-term loans has actually risen slightly since the de jure 
preferences were terminated at this time. This trend is characteris- 
tic of both long-term Korean won loans and domestic foreign cur- 
rency loans * * *. 

It is especially true concerning the largest source of long-term 
lending in the country, the Korea Development Bank [(KDB)]. The 
basic metals industry’s share of long-term (equipment) loans from 
the KDB more than doubled from the date of the termination of de 
jure key industry targeting * * * to the POI. In 1991 alone, this in- 
dustry received over 20 percent of new KDB loans to the manufac- 
turing sector. 


Id. Commerce also noted it had been informed during verification that 
industries specifically named in one provision of the Korea Develop- 
ment Bank Act (KDB Act),”4 including the iron and steel industries, re- 
ceived preferential access to KDB funds at least until 1985, despite the 
addition of another provision to the KDB Act nominally permitting all 
other industries access to those loans. Jd. Furthermore, as to POSCO, 
the KDB had provided loans that were “not always in accordance with 
the KDB’s lending guidelines, and * * * POSCO had received KDB funds 
at a lower interest rate than its KDB credit rating would justify.” Jd. 
Finally, in addition to finding countervailable the GOK’s provision to 
the Korean steel industry of preferential access to favorable domestic 
credit markets, ’> Commerce determined the GOK had provided prefer- 
ential access to foreign credit markets as well. Jd. at 37,344. Commerce 
further determined the GOK program of preferential foreign credit 


74 The Korea Development Bank Act created the KDB in 1954 “with capital wholly subscribed by the government.” 
Korean Final Determination, 58 Fed. Reg. at 37,340. 


75 Commerce explained: 


The benefit we have identified relates to preferential access to specific sources of credit. It is not access to credit 
per se, but the relative access to those long-term credit markets that offer favorable interest rates compared with 
the rates prevailing in other long-term credit markets. In the case of domestically available loans, the more favor- 
able credit markets are those that offer government-regulated interest rates. The more favorable credit markets 
for long-term foreign currency loans are those that offer loans from foreign banks at world market rates * * *. 

The existence of more favorable and less favorable credit markets is to a large extent the result of actions taken 
by the GOK. The dichotomy in the interest rates among the various credit markets in Korea has created excess 
demand for loans in the more favorable credit markets. The competition for access to these favorable credit mar- 
kets means that while some industries may have complete access to the favorable markets, others will be locked 
out either partially or completely from them. 

Korean Final Determination, 58 Fed. Reg. at 37,345. 
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market access conferred de facto selective benefits upon the respondent 
steel companies: “The steel industry has received a volume of direct for- 
eign loans that is overwhelmingly higher than that received by any oth- 
er industry in Korea.” Id.“© Commerce concluded: “Based on the sum of 
this evidence, we determine that the GOK has provided the steel indus- 
try with preferential access to medium- and long-term credit from gov- 
ernment and commercial banking institutions.” Jd. at 37,345. 


CONTENTIONS OF THE PARTIES 
A. The Korean Respondents: 


The Korean Respondents criticize Commerce’s use of GDP in relation 
to disproportionality on two principal grounds. First, the Korean Re- 
spondents maintain Commerce’s GDP analysis is not a reasonable mea- 
sure of disproportionality because “there is, in fact, no logical or 
economic relationship between GDP and long-term lending.” (Pls./Def- 
Intervenors’ R. 56.2 Br. at 5; see id. at 15-36). The Korean Respondents 
argue that, for a government action to be countervailable, substantial 
evidence must show selectivity. Here, however, no meaningful relation- 
ship has been shown between the government action countervailed and 
the test used to determine whether selectivity exists. Other than provid- 
ing a “minimalist” explanation, Commerce failed “to adequately articu- 
late the grounds for adopting a per se disproportionality test in this 
case,” (id. at 23), the application of which resulted in the substitution of 
a mechanical, per se test for the case by case analysis dictated by Com- 
merce’s long-established practice, (id. at 27-29). Furthermore, the Ko- 
rean Respondents argue, the per se GDP test does not measure 
disproportionality “because there is no relation between GDP and ex- 
pected shares of credit.” (Id. at 29 (emphasis omitted)). The Korean Re- 
spondents maintain the GDP test as a measure of output is 
inappropriate as a measure of expected use of input and ignores credit- 
worthiness as a factor in lending decisions. 

Second, the Korean Respondents maintain that, as demonstrated by 
substantial evidence on the record, long-term loans were not in fact dis- 
proportionately supplied to the Korean steel industry. The Korean Re- 
spondents argue Commerce’s analysis is not based upon substantial 
evidence because Commerce has not shown a causal link between GOK 
financial policies and their alleged effects on the steel industry. Further- 
more, the Korean Respondents contend record evidence shows Com- 
merce erred in finding long-term loans to the Korean steel industry 
were disproportionate. Instead, information on the record indicating 
the relatively high capital requirements of the steel industry indicates 
that lending to the steel industry was not in fact disproportionate. In 
addition, Commerce failed to take into account the level of investment 
by the Korean industry and the extent to which it was financed internal- 


76 Commerce explained: “(T]he iron and steel industry has received approximately 60 percent of all direct foreign 
loans to the manufacturing sector since 1985, and over 40 percent of all direct foreign loans to all industries since this 
time.” Korean Final Determination, 58 Fed. Reg. at 37,344. 
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ly as significant indicators of the steel industry’s expected share of 
loans. 


B. The Department of Commerce: 


Commerce agrees that, to countervail a government action, Com- 
merce must make a finding of specificity on a case by case basis. See 
Def.’s Mem. in Opp’n at 19-20 (“[T]he specificity test cannot be reduced 
to a precise mathematical formula. Instead, the Department must exer- 
cise judgment and balance various factors in analyzing the facts of a par- 
ticular case.”) (citing Proposed Regulations, 54 Fed. Reg. at 23,368 
(preamble to provision to be codified at 19 C.FR. § 355.43(b)(2)) (pro- 
posed May 31, 1989)). Commerce contends, however, that based upon 
the facts of this case, Commerce selected a proper methodology by which 
to measure de facto specificity. In this case, “plaintiffs have admitted 
subsidization in the past.” (Id. at 23). Accordingly, Commerce compared 
the Korean steel industry’s percentage share of restricted credit during 
the time subsidization was admitted to the period during which the de 
jure subsidizations were allegedly terminated. Upon performing this 
comparison, Commerce argues it found “[t]he steel industry’s percent- 
age share of credit did not decrease, it actually increased slightly, indi- 
cating that even though the laws had changed, the actual lending 
patterns had not changed.” (Id. at 22-23 (citing Korean Final Deter- 
mination, 58 Fed. Reg. at 37,343)). Based on this evidence, Commerce 
maintains it properly concluded “that the GOK must still have been de 
facto directing a disproportionate share of the available credit to the 
steel industry.” (Id. at 23). 

Thus, Commerce argues, GDP was not the sole basis for Commerce’s 
finding of disproportionality. Instead, “Commerce’s method for deter- 
mining that the Korean steel industry received a disproportionate share 
of the restricted amount of available credit is primarily based upon an 
analysis of the patterns of long-term lending to the iron and steel indus- 
try over an extended period of time.” (Id. at 21 (citation omitted)). In 
addition to performing this analysis, “Commerce further compared the 
ratio of the steel industry’s share of GDP with its percentage share of 
loans over time * * * asa general check to see if there might be other rea- 
sons for the absence of a change in the lending patterns.” (Id. at 23). 
Commerce argues the Korean Respondents have taken quotations per- 
taining to the GDP analysis out of context to support the Korean Re- 
spondents’ argument that the GDP comparison was the sole basis for 
Commerce’s finding of disproportionality. Commerce counters by point- 
ing to other passages in the Korean Final Determination indicating 
“Commerce performed a much more intricate analysis.” (Id. at 29 (cit- 
ing Korean Final Determination, 58 Fed. Reg. at 37,343)). Furthermore, 
Commerce defends its use of GDP as relevant to its disproportionality 
analysis because 


GDP may be used as a litmus test of the relative position of the steel 
industry within the economy as a whole. There does not need to bea 
relationship between shares of loans and GDP for Commerce to use 
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GDP as an indicator of changes in the relative economic size of the 
industry. 
(Id. at 28). 

Finally, Commerce contends it properly considered and rejected the 
Korean Respondents’ proposed factors for testing disproportionality. As 
to capital-intensiveness, Commerce claims “the relative capital-inten- 
siveness of an industry in Korea does not provide any guidance in deter- 
mining the amount of loans an industry should be expected to receive.” 
(Id. at 25). Similarly, as to internal financing, “the fact that an industry 
maintains substantial internal financing has no bearing upon the share 
of external funds which it receives.” (Id. at 26). 


C. The Domestic Producers: 


The Domestic Producers urge this Court to uphold Commerce’s de- 
termination as reasonable and defend Commerce’s de facto specificity 
analysis. The Domestic Producers contend “evidence that a government 
directs credit to an industry or evidence that a program allocates bene- 
fits in a disproportionate fashion is sufficient for a finding of specificity.” 
(Def.-Intervenors’ Br. in Opp’n at 12). In this case, because Commerce 
“found de facto specificity on the basis of government direction of credit 
to the steel industry,” Commerce did not have to find de facto specificity 
on any other basis. (Id. at 13). Commerce did, however, analyze dispro- 
portionate use, and that analysis was “[clonsistent with long-standing 
practice.” (Id. at 14). Furthermore, the Domestic Producers contend 
Commerce’s disproportionality test was not arbitrary. Instead, “[c]om- 
bined with the extensive record evidence of governmental direction of 
loan program benefits to the steel sector, the results of the Department’s 
GDP analysis easily support the Department’s conclusion that the GOK 
provided de facto selective benefits” to the Korean Respondents. (Id.). 

The Domestic Producers also dispute the Korean Respondents’ criti- 
cisms of Commerce’s disproportionality analysis. The Domestic Produc- 
ers contend the Korean Respondents confuse the purpose of the 
disproportionality test when arguing that it was inappropriate for Com- 
merce to use GDP to measure whether long-term loans were provided to 
the steel industry: “[T]he disproportionality test measures whether the 
pattern of benefits—not any pattern of loans—reveals distribution of 
government largess on a selective basis.” (Jd. at 18). The Domestic Pro- 
ducers also reject what they characterize as the Korean Respondents’ 
assertion “that the steel industry has received a disproportionate share 
of loans only because loan programs are particularly well suited to the 
needs of the steel industry,” and argue “[t]hat a government program 
may be well suited to a particular group of industries is irrelevant when 
assessing specificity.” (Id. at 21 (footnotes omitted)). The Domestic Pro- 
ducers also dispute the Korean Respondents’ contentions concerning 
creditworthiness and levels of internally-sourced funds. Finally, the Do- 
mestic Producers argue Commerce was not required as a matter of law 
to find that the GOK program had the effect of directing a disproportion- 
ate amount of loans to the steel industry, and contend that “the Depart- 
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ment repeatedly has held that there is no need to demonstrate 
‘purposeful government action’ or ‘targeting’—i.e. direction of credit— 
to demonstrate de facto specificity.” (Id. at 24 (footnote omitted)). 


DISCUSSION 


Under 19 U.S.C. § 1677(5)(B), Commerce, to countervail a bounty or 
grant, must determine 


whether the bounty, grant, or subsidy in law or in fact is provided to 
a specific enterprise or industry, or group of enterprises or indus- 
tries. Nominal general availability, under the terms of the law, regu- 
lation, program, or rule establishing a bounty, grant, or subsidy, of 
the benefits thereunder is not a basis for determining that the 
bounty, grant, or subsidy is not, or has not been, in fact provided toa 
specific enterprise or industry, or group thereof. 


19 U.S.C. § 1677(5)(B) (1988). A finding of de facto specificity “requires a 
‘case by case’ analysis to determine whether ‘there has been a bestowal 
upon a specific class.’” PPG Indus., Inc. v. United States, 9 Fed. Cir. (T) 
71, 80, 928 F2d 1568, 1577 (1991) (quoting and discussing Cabot Corp. v. 
United States, 9 CIT 489, 620 F. Supp. 722 (1985), dismissed as unap- 
pealable, 4 Fed. Cir. (T) 80, 788 F.2d 1539 (1986)); see Roses Inc. v. United 
States, 15 CIT 465, 467, 774 F. Supp. 1376, 1379 (1991) (“The court con- 
tinued to adhere to the principle that the statute requires a case by case 
analysis to determine whether there has been a bestowal of benefits 
upon a specific class, i.e., it remains paramount that a discrete class of 
beneficiaries exist.”) (footnote omitted). 

As discussed above, Commerce determined in the Korean Final Deter- 
mination that the GOK “controls the long-term lending institutions in 
Korea.” Korean Final Determination, 58 Fed. Reg. at 37,342; see also id. 
at 37,340 (stating that “the GOK directly controls a majority of long- 
term lending in Korea,” and “[i]nformation on the record indicates that 
the GOK also controls the Korean financial system through several oth- 
er means”). Commerce also determined that “the GOK has intervened 
in the market to direct credit available in favorable markets to the steel 
industry” and that the Korean steel industry thus received a counter- 
vailable benefit in the form of “relative access to those long-term credit 
markets that offer favorable interest rates compared with the rates pre- 
vailing in other long-term credit markets.” Jd. at 37,345. In the case of 
access to favorable domestic credit markets, Commerce appears to have 
based its determination regarding direction of credit on the finding, 
among other findings, that the basic metal industry’s “share of long- 
term loans has * * * risen slightly since the de jure preferences were ter- 
minated,” while “the basic metal industry’s share of GDP has remained 
relatively constant at approximately 2-2.5 percent since the early to 
mid-1980s.” Id. at 37,343; see also id. at 37,345 (“[W]e have based this 
determination on the disproportionate share of government-regulated 
loans obtained by the steel industry in relation to that industry’s share 
of GDP”). In the case of access to favorable foreign credit markets, Com- 
merce appears to have based its conclusion regarding direction of credit 
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“on the disproportionate share of foreign loans obtained by the steel in- 
dustry in relation to all other industries.” Id. at 37,345. 

The Korean Respondents maintain the “GDP test” cannot measure 
disproportionality because there is no demonstrated relationship be- 
tween shares of GDP and lending. Commerce argues that GDP was not 
the sole basis for finding disproportionality in the case of access to favor- 
able domestic credit markets. Instead, Commerce maintains it deter- 
mined that the Korean steel industry received a disproportionate share 
of the restricted amount of available credit, based upon an analysis of 
the patterns of long-term lending to the iron and steel industry over a 
long period of time. The GDP analysis, Commerce argues, was a further, 
“general check to see if there might be other reasons for the absence of a 
change in the lending patterns.” (Def.’s Mem. in Opp’n at 23). In short, 
Commerce appears to be using GDP as a sort of measuring stick. While 
this Court might prefer that Commerce use a different methodology, the 
Court will, nevertheless, defer to Commerce and its expertise in design- 
ing and implementing a methodology that is reasonable. See Ceramica 
Regiomontana, S.A. v. United States, 10 CIT 399, 404, 636 F. Supp. 961, 
966 (1986) (“The deference granted or extended to the agency’s inter- 
pretation of its statutory mandate also applies to the methodology that 
the agency employs in fulfilling its lawfully delegated mission.”) (cita- 
tions omitted), aff’d 5 Fed. Cir. (T) 77, 810 F2d 1137 (1987). 

Hovvever, even if the Court were to accept all of the findings set forth 
in the Korean Final Determination, the Court sees no nexus between 
these findings, singularly or together, that would permit this Court to 
hold that Commerce could reasonably conclude the Korean steel indus- 
try was or was not receiving benefits from subsidies. Commerce does not 
sufficiently explain in the Korean Final Determination the connection 
between the government de facto program and the steel companies’ al- 
leged preferential access to specific sources of credit. Assuming the steel 
companies at issue did have significant access to domestic credit mar- 
kets offering favorable interest rates, Commerce has not presented 
enough evidence nor has it sufficiently explained the evidence pres- 
ented to enable this Court to hold that the agency could reasonably con- 
clude the control of the GOK over long-term lending institutions in 
Korea caused the respondent steel companies to receive preferential ac- 
cess to favorable domestic credit markets.”” 

Commerce urges that the share of loans and the access to loans is dis- 
proportionate compared to that received by other commercial endeav- 


77 The Court notes Commerce appears to have acknowledged the need for a link in the Korean Final Determination. 
In its specificity analysis, Commerce reasoned: 

[I}f the lending patterns to the steel industry have not changed since the HCI drive, i.e., if the GOK continued to 
target the steel lakers for government-controlled long-term loans during the POI, a finding of de facto specificity 
may be made, if the steel industry receives a disproportionate share of the benefits. 

Korean Final Determination, 58 Fed. Reg. at 37,343 (emphasis added). While Commerce did analyze “if the steel indus- 
try receiv|ed) a disproportionate share” of access to loans, Commerce did not explicate in the Korean Final Determina- 
tion what evidence would support the conclusion that “the GOK continued to target the steel industry for government- 
controlled long-term loans.” Commerce further fails to explain or demonstrate that merely because the respondent 
steel companies appear to have extensive loan access ability, that fact is attributable to a GOK loan program and not 


other factors based on commercial considerations such as economic expansion or other reasons not associated with the 
GOK. 
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ors in the Korean economy. Commerce, however, does not seem to 
address reasons that may explain why respondent steel companies have 
such a large share. For example, the steel industry may have been ex- 
panding during the period of investigation, or there may have been a 
special need for increased capital investment in the steel industry neces- 
sitating loans at that time, as distinguished from other heavy industries. 
Perhaps there were other reasons based on commercial considerations. 
Commerce does briefly discuss and dismiss the Korean Respondents’ ar- 
guments concerning capital intensity and internally-sourced funding. 
See Korean Final Determination, 58 Fed. Reg. at 37,343-44. Commerce 
does not, however, invite the Court’s attention to any evidence that 
draws one to reasonably conclude there is a nexus between a Korean 
program and the significant access to credit the respondent steel compa- 
nies appear to enjoy. There is no question that whether a de jure or de 
facto subsidy is to be countervailed, it must be industry specific. To be 
industry specific, Commerce must show, at a minimum, the existence of 
a program and that, because of the program, a specific industry received 
a subsidy. Commerce has failed to do so in this case. 

In the Korean Final Determination, Commerce cited its decision in 
Certain Softwood Lumber Products from Canada, 57 Fed. Reg. 22,570, 
22,580-81 (Dep’t Comm. 1992) (final determ.) to argue that “[t]he regu- 
lations do not require a finding of a ‘purposeful government action’ as a 
prerequisite to conducting a specificity analysis.” Korean Final Deter- 


mination, 58 Fed. Reg. at 37,342 (citing parenthetically Certain Lumber 
Products from Canada, 57 Fed. Reg. at 22,580-81: “[N]either ‘purpose- 
ful government action’ nor government ‘targeting’ is necessary in order 
to establish a government act or practice.”). Similarly, in papers sub- 
mitted to this Court, the Domestic Producers argue the Korean Respon- 


> 6 


dents’ “assertions that the Department must find that there is a 
government policy to provide subsidized credit to the steel industry is 
not correct as a matter of law.” (Def.-Intervenors’ Br. in Opp’n at 25). 

This Court will not require Commerce to find purposeful government 
action in order to countervail. Commerce must show, however, that 
some causal link, whether purposeful or not, exists between a govern- 
ment program of general control and the alleged subsidy received. With- 
out such a link, it cannot be determined whether the alleged donee has 
received a subsidy at all or whether a government program of general 
control has resulted in the provision of benefits to a specific industry. 
Here, for example, even if the Court accepts Commerce’s finding that 
the steel companies at issue had access to specific sources of credit, ac- 
cess alone does not constitute a subsidy just as mere possession or re- 
ceipt of any asset or benefit does not necessarily evidence a subsidy. 
Mere access to credit is not sufficient to indicate the steel companies 
were in fact receiving preferential access to domestic credit markets of- 
fering favorable interest rates under a GOK program. 

Therefore, while the Court will defer to Commerce’s chosen method- 
ology where it is reasonable, this Court holds that even with the evi- 
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dence presented and its application to that methodology, Commerce’s 
determination that the Korean steel industry received countervailable 
benefits from subsidies in the form of preferential access to favorable do- 
mestic credit markets was unreasonable because Commerce has failed 
to show a nexus between the government action and the alleged benefits 
bestowed. The Court holds Commerce’s determination is not supported 
by substantial evidence and is not otherwise in accordance with law.”8 

In regard to preferential access to direct foreign loans, Commerce 
notes that the Ministry of Finance, as part of the GOK’s economic policy, 
exercises oversight of foreign capital through the Foreign Capital In- 
ducement Act. Korean Final Determination, 58 Fed. Reg. at 37,344. The 
Ministry of Finance at verification explained that to secure foreign 
loans, a company had to be able to negotiate a direct foreign currency 
loan with a creditor at or below a set ceiling established by the Ministry 
of Finance. Jd. If a company could not negotiate a loan with an interest 
rate below the ceiling, it was not permitted to borrow on foreign curren- 
cy markets. Jd. This program was apparently directed at all commercial 
enterprises in Korea, and not just the respondent steel companies. Id. 
Commerce also notes the Ministry of Finance at verification acknow]l- 
edged that in the mid-1980s it intentionally lowered the allowable ceil- 
ing so that, in effect, very few companies could qualify to receive direct 
foreign loans. Id. According to the Ministry of Finance, this apparently 
was done to force most companies to borrow foreign currency domesti- 
cally in order to recycle the current account surplus that existed at that 
time, and in order to protect Korea’s international credit standing by 
permitting only the most creditworthy companies to borrow directly on 
foreign capital markets. Id. 

It appears from the Korean Final Determination that Commerce be- 
lieves this program provided de facto selective benefits to the respon- 
dent steel companies during the POI. Jd. Commerce appears to base this 
conclusion largely on the steel industry’s receipt of “a volume of direct 
foreign loans that is overwhelmingly higher than that received by any 
other industry in Korea.” Jd. (stating further that “the iron and steel in- 
dustry has received approximately 60 percent of all direct foreign loans 
to the manufacturing sector since 1985, and over 40 percent of all direct 
foreign loans to all industries since this time”); see id. at 37,345 (explain- 
ing Commerce based its determination concerning the direction of cred- 
it to the steel industry in the case of access to favorable foreign markets 
“on the disproportionate share of foreign loans obtained by the steel in- 
dustry in relation to all other industries”). As with its analysis of domes- 
tic credit market access, Commerce has failed to direct the Court’s 
attention to other reasons that may explain why respondent steel com- 


78 Commerce has clearly shown, however, that the GOK controls the Korean financial system. That control is exten- 
sive and pervasive. Commerce has shown, furthermore, that the respondent steel companies have a large share of the 
loans and access to credit when analyzed using GDP as a measuring device. Commerce has further demonstrated that 
the respondent steel panies have a slightly greater percentage of loans since the de jure program was terminated. 
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panies have such a large share of direct foreign loans.7? Commerce has 
failed to point out or to invite the Court’s attention to evidence on the 
record to permit the Court to conclude there is substantial evidence in 
the record to support the conclusion of Commerce that this program be- 
stowed industry-specific benefits on respondent steel companies.®° 

Accordingly, this Court remands the Korean Final Determination to 
Commerce with the following instructions. Commerce is to explain, if it 
is able, what evidence on the record demonstrates that programs existed 
during the period of investigation to benefit the respondent steel compa- 
nies by giving them preferential access to both domestic and direct for- 
eign credit markets, and how the respondent steel companies received 
that access to credit. Commerce is directed to advise the Court whether 
the GOK’s control over long-term lending in Korea and the program 
concerning alleged preferential access to direct foreign loans adminis- 
tered by the Ministry of Finance were industry specific, and point out 
what evidence on the record, if any, demonstrates specificity. Commerce 
is further directed to explain in both cases, if it is able, why the large 
share of loans and access to loans by the respondent steel companies is 
attributable to an industry specific program of the GOK, and not to 
some other reason, such as expanding capital needs or other reasons 
consistent with commercial considerations. Commerce should also cal- 
culate what countervailing duties, if any, should be imposed upon the re- 
spondent steel companies consistent with this opinion.®! 


79 The Court notes Commerce determined that POSCO was unequityworthy during 1978 and 1980. See Korean Fi- 
nal Determination, 58 Fed. Reg. at 37,339. In the present opinion, this Court has sustained Commerce’s use of the grant 
methodology to countervail equity infusions into unequityworthy companies as applied in the Korean Final Deter- 
mination. See supra Section Three: The Grant Methodology. The Court has not, however, ruled upon the question 
of whether Commerce properly determined that POSCO was unequityworthy. See supra note 63 and accompanying 
text. 


80 The Court notes that the parties have not specifically addressed the issue of specificity with regard to access to 
direct foreign loans. See, e.g., Tr. at 750 (In response to the Court’s question “[D]omestic loans, and that’s all I’m deal- 
ing with in this case,” counsel for the Domestic Producers responded, “Yes. We don’t believe that there’s really any 
serious challenge to the foreign loans.”); see generally Pls./Def-Intervenors’ R. 56.2 Br. (challenging Commerce’s use of 
GDP in relation to disproportionality and arguing that substantial evidence on the record demonstrates long-term 
loans were not in fact disproportionately supplied to the Korean steel industry). However, in their motion for partial 
judgment on the agency record, the Korean Respondents ask this Court to declare the Korean Final Determination 
unlawful, void, and of no effect, and to remand that determination “with respect to the issue of * * * Commerce’s treat- 
ment of disproportionality for the purpose of evaluating the specificity of a potentially countervailable program.” (Mot. 
of Pls./Def.-Intervenors for Partial J. on the R. at 2). The Court has concluded that just as Commerce has failed to showa 
nexus in regard to favorable domestic credit markets access, it has similarly failed to show a nexus with regard to for- 
eign credit markets access. Accordingly, this Court has ordered a remand on the issue of specificity with regard to for- 
eign credit market access as well. . 


81 The Court notes that Commerce’s proposed regulations pertaining to the determination of whether benefits are 
specific, see Proposed Regulations, 54 Fed. Reg. at 23,379 (1989) (to be codified at 19 C.F R. § 355.43(b)(2)), have recent- 
ly been codified in the statutory implementation of the Uruguay Round as follows: 

(iii) Where there are reasons to believe that a subsidy may be specific as a matter of fact, the subsidy is specific if 
one or more of the following factors exist: 

La ang actual recipients of the subsidy, whether considered on an enterprise or industry basis, are limited in 
number. 

(II) An enterprise or industry is a predominant user of the subsidy. 

(III) An enterprise or industry receives a disproportionately large amount of the subsidy. 

(IV) The manner in which the authority — the subsidy has exercised discretion in the decision to 
grant the subsidy indicates that an enterprise or industry is favored over others. 

In evaluating the factors set forth in subclauses (1), (II), (III), and (IV), the administering authority shall take 
into account the extent of diversification of economic activities within the jurisdiction of the authority providing 
the subsidy, and the length of time during which the subsidy program has been in operation. 

Uruguay Round Agreements Act, Pub. L. No. 103-465, § 251(a), 108 Stat. 4809, 4904 (1994) (to be codified 19 U.S.C.§ 

1677(5A)(D)(iii)). The Court notes that even if these provisions were in force at the time relevant to the present case, 
this fact would not alter the Court’s decision because Commerce has failed to point to evidence on the record to permit 
the Court to conclude there is substantial evidence in the record taken together with analysis by Commerce to support 
aconclusion by Commerce that the GOK program bestowed industry-specific benefits on respondent steel companies. 
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CONCLUSION 


After considering all arguments submitted by the parties, the Court 
holds Commerce’s final determination in Certain Steel Products from 
Korea, 58 Fed. Reg. 37,338 (Dep’t Comm. 1993) (final determ.) is reman- 
ded so that Commerce may, consistent with this opinion, point out what 
evidence, if any, on the record demonstrates that GOK programs existed 
during the period of investigation to specifically benefit respondent 
steel companies by giving them preferential access to domestic and for- 
eign credit and explain its rationale. Commerce is further directed to 
calculate that benefit where applicable. 





(Slip Op. 95-18) 


Koyo Serko Co., Lrp. AND Koyo Corp oF U.S.A, PLAINTIFFS v. UNITED 
STATES AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, AND TIMKEN 
Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00156 


(Dated February 10, 1995) 


JUDGMENT 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Results 
of Redetermination Pursuant to Court Remand, Koyo Seiko Co., Lid. 
and Koyo Corporation of U.S.A. v. United States, Slip Op. 94-119 (July 
21, 1994) (“Remand Results”), and any responses to the Remand Re- 
sults submitted by the parties, namely, those of The Timken Cornpany, it 
is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, are affirmed, and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 95-19) 


Koyo SEIKO Co., LTD. AND Koyo Corp oF US.A., PLAINTIFFS v. UNITED 
STATES AND U.S. DEPARTMENT OF COMMERE, DEFENDANTS, AND TIMKEN 
Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00169 


(Dated February 10, 1995) 


JUDGMENT 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Results 
of Redetermination Pursuant to Court Remand, Koyo Seiko Co., Lid. 
and Koyo Corporation of U.S.A. v. United States, Slip Op. 94-123 (July 
29, 1994) (“Remand Results”), and any responses to the Remand Re- 
sults submitted by the parties, namely, those of The Timken Company, it 
is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, are affirmed, and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 





(Slip Op. 95-20) 


TIMKEN CO., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NTN BEARING 
Corp OF AMERICA, AMERICAN NTN BEARING MANUFACTURING CORP, 
NTN Corp, Koyo SEIko Co., Lrp., Koyo Corp oF U.S.A., NSK LTD., AND 
NSK Corp, DEFENDANT-INTERVENORS 


Court No. 92-03-00161 


(Dated February 10, 1995) 


JUDGMENT 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Final 
Results of Redetermination Pursuant to Court Remand, The Timken 
Company v. United States, Slip Op. 94-141 (September 14, 1994) (“Re- 
mand Results”), and all the responses to the Remand Results submitted 
by the parties; having considered the argument of NTN that this Court 
should not affirm the Remand Results because there are uncompleted 
remands of other cases involving the final results subject to Timken’s 
review and because these later remands will change the subject remand; 
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having determined that the practice of this Court is to complete each re- 
mand as it occurs and that NTN has offered no reason why that practice 
should be changed; having considered Koyo’s argument that this Court 
should not affirm the treatment of the VAT adjustment because it was 
not tax neutral and because the VAT rate was applied to final net price; 
having determined that the treatment to which Koyo objects was specif- 
ically approved by this Court in Federal-Mogul Corp. v. United States, 
17CIT__, ___, 884 F Supp 1391, 1396-97 (1993); and having there- 
fore determined that all the comments submitted by the parties are 
without merit, it is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, are affirmed, and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 
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